Free Trade Agreement
between the Government of
the Socialist Republic of Viet Nam
and the Government of

the Republic of Korea




The Government of the Socialist Republic of Viet Nam (“Viet Nam™) and the Government of
the Republic of Korea (“Korea™), hereinafter referred collectively to as the “Parties” and
individually as a “Party™:

Recognizing their longstanding and strong friendship and the need to strengthen their close
economic relations;

Convinced that a free trade area will create an expanded and secure market for goods and
services in their territories and a stable and predictable environment for investment, thus
enhancing the competitiveness of their firms in global markets;

Recognizing the need to strengthen the framework for broader and deeper economic
cooperation;

Desiring to promote economic growth and create new employment opportunities;
Recognizing the different levels of economic development between the Parties;

Seeking to establish clear and mutually advantageous rules governing their trade and
investment and to reduce or eliminate the barriers to trade and investment between them;

Promoting a predictable, transparent, and consistent business environment that will assist
enterprises in planning effectively and using resources efficiently;

Resolved to contribute to the harmonious development and expansion of world trade by
removing obstacles to trade through the creation of a free trade area;

Building on their respective rights and obligations under the Marrakesh Agreement
Establishing the World Trade Organization and other multilateral, regional, and bilateral
agreements to which both Parties are party; and

Reaffirming their desire to build upon their commitments under the Framework Agreement
on Comprehensive Economic Cooperation among the Governments of the Member Countries
of the Association of Southeast Asian Nations and the Republic of Korea and other relevant
agreements pursuant to the Framework Agreement;

HAVE AGREED as follows:




CHAPTER 1
GENERAL PROVISIONS
Article 1.1 : Establishment of a Free Trade Area
Consistent with Article XXIV of GATT 1994 and Article V of GATS, the Parties hereby
establish a free trade area.
Article 1.2 : Objectives
The objectives of this Agreement are to:

(a) achieve the substantial liberalization of trade in goods between the Parties, in
conformity with Article XXIV of GATT 1994;

b) achieve the substantial liberalization of trade in services and investment
between the Parties, in conformity with Article V of GATS;

() promote competition in their economies, particularly as it relates to
economic relations between the Parties;

(d) adequately and effectively protect intellectual property rights; and
(e) establish a framework to enhance closer cooperation in the fields agreed by
the Parties in this Agreement.
Article 1.3 : Relations to Other Agreements

1. The Parties reaffirm their rights and obligations under existing agreements to which
both Parties are party, including the WTO Agreement and the ASEAN-Korea FTA.

2. For greater certainty, this Agreement shall not be construed to derogate from any
international legal obligation between the Parties that provides for more favorable treatment
of goods, services, investments, or persons than that provided for under this Agreement.

3. Unless otherwise provided in this Agreement, in the event of any incensistency
between this Agreement and any agreement to which both Parties are party, the Parties shall
immediately consult with each other with a view to finding a mutually satisfactory solution.

Article 1.4 : Extent of Obligations
In fulfilling its obligations and commitments under this Agreement, each Party shall ensure
within its territory the observance by local governments and authorities and by non-

governmental bodies in the exercise of powers delegated to them by central or local
governments or authorities.
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Article 1.5 : General Definitions
For the purposes of this Agreement, unless otherwise specified,

Agreement on Agriculture means the Agreement on Agriculture, in Annex 1A to
the WTO Agreement; :

Anti-Dumping Agreement means the Agreement on Implementation of Article VI of
the General Agreement on Tariffs and Trade 1994, in Annex 1A to the WTO
Agreement;

ASEAN-Korea FTA means the Framework Agreement on Comprehensive
Economic Cooperation among the Governments of the Member Countries of the
Association of Southeast Asian Nations and the Republic of Korea and other relevant
agreements stipulated in paragraph 1 of Article 1.4 of the Framework Agreement;

customs authority means the authority that, in accordance with the legislation of
each Party, is responsible for the administration and enforcement of its customs laws
and regulations:

(a) for Viet Nam, the General Department of Viet Nam Customs; and

(b) for Korea, the Ministry of Strategy and Finance, or the Korea Customs
Service;

or their respective successors;

customs duties means any customs or import duty and a charge of any kind,
including any form of surtax or surcharge, imposed in connection with the importation
of'a good, but does not include any:

(a) charge equivalent to an internal tax imposed consistently with Article
[I:22 of GATT 1994, in respect of like, directly competitive, or
substitutable goods of a Party, or in respect of goods from which the
imported good has been manufactured or produced in whole or in part;

(b) duty imposed pursuant to a Party’s laws and regulations consistently
with Chapter 7 (Trade Remedies);

(c) fee or other charge in connection with importation commensurate with
the cost of services rendered;

(d) premiums offered or collected on an imported good arising out of any

tendering system in respect of the administration of quantitative import
restrictions or tariff rate quotas; or
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(e) duty imposed pursuant to any agricultural safeguard measure taken
under the WTO Agreement on Agriculture;

customs laws and regulations means such laws and regulations administered and
enforced by the customs authorities of the Parties concerning the importation,
exportation, transit or transshipment of goods, as they relate to customs duties,
charges, and other taxes, or to prohibitions, restrictions, and other similar controls
with respect to the movement of controlled items across the boundary of the customs
territory of each Party;

Customs Valuation Agreement means the Agreement on Implementation of Article
VII of the General Agreement on Tariffs and Trade 1994, in Annex 1A to the WTO
Agreement;

days means calendar days including weekends and holidays;

enterprise means any entity duly constituted or otherwise organized under
applicable laws and regulations, whether for profit or otherwise, and whether
privately or governmentally owned or controlled, including any corporation, trust,
partnership, sole proprietorship, joint venture, association, or similar organizations;

existing means in effect on the date of entry into force of this Agreement;

GATS means the General Agreement on Trade in Services, in Annex 1B to the WTO
Agreement;

GATT 1994 means the General Agreement on Tariffs and Trade 1994, including its
notes and supplementary provisions, which is a part of the WTO Agreement;

goods means any merchandise, product, article, or material;

Harmonized System (HS) means the nomenclature of the Harmonized Commodity
Description and Coding System defined in the International Convention on the
Harmonized Commodity Description and Coding System, including all legal notes
thereto, as in force and as amended from time to time;

Joint Committee means the Joint Committee established under Article 17.1(Joint
Committee);

juridical person means any legal entity duly constituted or otherwise organized
under applicable laws and regulations, whether for profit or otherwise, and whether
privately-owned or governmentally-owned, including any corporation, trust,
partnership, joint venture, sole proprietorship or association;

measure means any measure by a Party, whether in the form of a law, regulation,
rule, procedure, decision, administrative action or any other form;

measures adopted or maintained by a Party means measures adopted or
maintained by:
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(a) central or local governments and authorities; and

(b) non-governmental bodies in the exercise of powers delegated by
central or local governments and authorities;

national means:

(a) for Viet Nam, any person who is a citizen of Viet Nam within the
meaning of its Constitution and the Law on Vietnamese Nationality, as
amended; and

(b) for Korea, a Korean national within the meaning of the Nationality Act,
as amended,;

originating goods means products or materials that qualify as or1gmatmg under the
Chapter 3 (Rules of Origin and Origin Procedures);

person means a natural person or a juridical person or an enterprise;

preferential tariff treatment means tariff concessions granted to originating goods
as reflected by the tariff rates applicable under this Agreement;

Safeguards Agreement means the Agreement on Safeguards, in Annex 1A to the
WTO Agreement;

SCM Agreement means the Agreement on Subsidies and Countervailing Measures,
in Annex 1A to the WTO Agreement;

territory means:

(@) for Viet Nam, the land territory including mainland and islands,
internal waters, territorial sea, and airspace above the territory, the
maritime areas beyond territorial sea, including the continental shelf,
exclusive economic zone, and natural resources thereof over which
Viet Nam exercises its sovereignty, sovereign rights, or jurisdiction in
accordance with its domestic law and international law; and

(b) for Korea, the land, maritime, and airspace under its sovereignty, and
those maritime areas, including the seabed and subsoil adjacent to and
beyond the outer limit of the territorial seas over which it may exercise
sovereign rights or jurisdiction in accordance with international law
and its domestic law;

TRIPS Agreement means the Agreement on Trade-Related Aspects of Intellectual
Property Rights, in Annex 1C to the WTO Agreement;

UNCITRAL means the United Nations Commission on International Trade Law;
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WTO means the World Trade Organization; and

WTO Agreement means the Marrakesh Agreement Establishing the World Trade
Organization, done on 15 April 1994.
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CHAPTER 2
NATIONAL TREATMENT AND MARKET ACCESS FOR GOODS

Article 2.1 : Scope

Except as otherwise provided for in this Agreement, this Chapter shall apply to trade in goods
between the Parties.

Section A : National Treatment

Article 2.2 : National Treatment on Internal Taxation and Regulation

Each Party shall accord national treatment to the goods of the other Party in accordance with
Article 111 of GATT 1994, including its interpretative notes. To this end, Article Il of GATT
1994 and its interpretative notes are incorporated into and made part of this Agreement,
mutatis mutandis.

Section B : Reduction or Elimination of Customs Duties

Article 2.3 ;: Reduction or Elimination of Customs Duties

1. Except as otherwise provided for in this Agreement, each Party shall progressively
reduce or eliminate its customs duties on originating goods in accordance with its Schedule to
Annex 2-A.

2. Upon request of a Party, the Parties will consult to consider accelerating the
reduction or elimination of customs duties set out in their Schedules to Annex 2-A. An
agreement by the Parties to accelerate the reduction or elimination of a customs duty on a
good shall supersede any duty rate or staging category determined pursuant to their Schedules
to Annex 2-A for that good when approved by each Party in accordance with its applicable
legal procedures.

3. A Party may unilaterally accelerate the reduction or elimination of customs duties set
out in its Schedule to Annex 2-A at any time if it wishes to amend the Schedule to Annex 2-A.
That Party shall promptly notify the other Party through a diplomatic note after completion of
the internal procedures required for the amendments to enter into force. Such amendments
shall enter into force on the date specified in the diplomatic note, or in any event, within 90
days of such notification. Any concession granted by the Party according to the unilateral
acceleration set out therein shall not be withdrawn.

4. If at any moment a Party reduces its applied most-favored-nation (hereinafter referred
to as “MFN”) customs duty rate after the date of entry into force of this Agreement, that duty
rate shall apply as regards trade covered by this Agreement if and for as long as it is lower
than the customs duty rate calculated in accordance with its Schedule to Annex 2-A.




Article 2.4 : Standstill

Except as otherwise provided for in this Agreement, neither Party may increase any existing
customs duty as specified in that Party’s Schedule to Annex 2-A, or adopt any new customs
duty, on an originating good of the other Party. This shall not preclude that a Party may:

(a) raise a customs duty on an originating good of the other Party that was
unilaterally reduced other than as provided for in paragraph 2 or 3 of Article
2.3 to the lower of the levels established either in its Schedule to Annex 2-A or
pursuant to paragraph 2 or 3 of Article 2.3; or

(b) maintain or increase a customs duty as authorized by the Dispute Settlement
Body of the WTO.

Section C : Special Regimes

Article 2.5 : Temporary Admission of Goods

1. Each Party shall grant duty-free temporary admission for the following goods
imported into the customs territory of a Party for specific purposes and intended for re-
exportation within a specified period and without having undergone any change except
normal depreciation due to the usage made of them, and meeting all the requirements of this
Article, regardless of their origin:

(a) professional equipment, including equipment for the press or television,
software, and broadcasting and cinematographic equipment, necessary for
carrying out the business activity or profession of a person who qualifies for
temporary entry pursuant to the laws of the importing Party;

(b) goods intended for display or demonstration;

(c) commercial samples and advertising materials'; and

(d) goods admitted for sports purposes.

2. Each Party shall, upon request of the person concerned and for reasons its customs
authority considers valid, extend the time limit for temporary admission beyond the period

initially fixed in accordance with its domestic laws and regulations.

3. Neither Party may condition the duty-free temporary admission of a good referred to
in paragraph 1, other than to require that the good:

! Definitions and contents can be regulated by the competent authority of the importing Party.
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(a) be used solely by or under the personal supervision of a national or resident of
the other Party in the exercise of the business activity, profession, or sport of
that person;

(b) not be sold or leased while in its territory;

(c) be accompanied by a security in an amount no greater than the charges that
would otherwise be owed on entry or final importation, releasable on
exportation of the good;

(d) be capable of identification when exported,;

(e) be exported on the departure of the person referenced in subparagraph (a), or
within such other period related to the purpose of the temporary admission as
the Party may establish;

3] be admitted in no greater quantity than is reasonable for its intended use; and

(2) be otherwise admissible into the Party’s territory under its domestic laws and
regulations.

4. If any condition that a Party imposes under paragraph 3 has not been fulfilled, the
Party may apply the customs duty and any other charge that would normally be owed on the
good plus any other charges or penalties provided for under its domestic laws and regulations.

5. Each Party shall endeavor to adopt and maintain procedures providing for the
expeditious release of goods admitted under this Article. To the extent possible, such
procedures shall provide that when such a good accompanies a national or resident of the
other Party who is seeking temporary entry, the good shall be released simuitaneously with
the entry of that national or resident.

6. Each Party shall permit a good temporarily admitted under this Article to be exported
through a customs port other than that through which it was admitted.

7. In accordance with its domestic laws and regulations, each Party shall provide that
the importer or other person responsible for a good admitted under this Article shall not be
liable for failure to export the good on presentation of satisfactory proof to the importing
Party that the good has been destroyed within the original period fixed for temporary
admission or any lawful extension.

8. Subject to Chapters 8 (Trade in Services) and 9 (Investment):

(a) each Party shall allow a container used in international traffic that enters its
territory from the territory of the other Party to exit its territory on any route
that is reasonably related to the economic and prompt departure of such
container’;

2 For greater certainty, nothing in this subparagraph shall be construed to prevent a Party from adopting or
maintaining highway and railway safety or security measures of general application, or from preventing a
vehicle or container from entering or exiting its territory in a location where the Party does not maintain a
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(b) neither Party may require any security or impose any penalty or charge solely
by reason of any difference between the port of entry and the port of departure
of a container;

(c) neither Party may condition the release of any obligation, including any
security, that it imposes in respect of the entry of a container into its territory
on its exit through any certain port of departure; and

(d) neither Party may require that the carrier bringing a container from the
territory of the other Party into its territory be the same carrier that takes the
container to the territory of the other Party. :

Article 2.6 : Goods Re-Entered after Repair or Alteration

1. In accordance with its domestic laws and regulations, neither Party may apply a
customs duty to a good, regardless of its origin, that re-enters its territory after that good has
been temporarily exported from its territory to the territory of the other Party for repair or
alteration, regardless of whether the repair or alteration:

(a) could be performed in the territory of the Party from which the good was
exported for repair or alteration; or

(b) has increased the value of the good.
2. In accordance with its domestic laws and regulations, neither Party may apply a
customs duty to a good, regardless of its origin, admitted temporarily from the territory of the

other Party for repair or alteration.

3. For the purposes of this Article, “repair or alteration” does not include an operation
or process that:

(a) destroys a good’s essential characteristics or creates a new or commercially
different good; or

(b) transforms an unfinished good into a finished good.
Article 2.7 : Duty-Free Entry of Commercial Samples of Negligible Value and Printed
Advertising Materials
Each Party shall grant duty-free entry to commercial samples of negligible value, and to

printed advertising materials in accordance with its domestic laws and regulations, imported
from the territory of the other Party, regardless of their origin, but may require that:

customs port. Each Party may provide a list of ports available for exit of containers in accordance with its
domestic laws and regulations.
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(a) the samples be imported solely for the solicitation of orders for goods, or
services provided from the territory, of the other Party or a non-Party; or

(b) the advertising materials be imported in packets that each contain no more
than one copy of each such material and that neither the materials nor the
packets form part of a larger consignment.

Section D : Non-Tariff Measures

Article 2.8 : Import and Export Restrictions

L. Except as otherwise provided for in this Agreement, neither Party may adopt or
maintain any prohibition or restriction on the importation of any good of the other Party or on
the exportation of any good destined for the territory of the other Party, except in accordance
with its WTO rights and obligations. To this end, Article XI of GATT 1994 and its
interpretative notes are incorporated into and made part of this Agreement, mutatis mutandis.

2. The Parties understand that GATT 1994 rights and obligations incorporated by
paragraph 1 prohibit, in any circumstances in which any other form of restriction is
prohibited, a Party from adopting or maintaining:

(a) export and import price requirements, except as permitted in the enforcement
of countervailing and antidumping duty orders and undertakings;

) import licensing conditioned on the fulfillment of a performance
requirement; or

(©) voluntary export restraints inconsistent with Article VI of GATT 1994, as
implemented under Article 18 of the SCM Agreement and Article 8.1 of the
Anti-Dumping Agreement.

3. In the event that a Party, in accordance with its WTO rights and obligations, adopts
or maintains a prohibition or restriction on the importation from or exportation to a non-Party
of a good, no provision of this Agreement shall be construed to prevent that Party from:

(2) limiting or prohibiting the importation of the good of the non-Party from the
territory of the other Party; or

(b) requiring as a condition for exporting the good of that Party to the territory of
the other Party, that the good not be re-exported to the non-Party, directly or
indirectly, without being consumed in the territory of the other Party.

4. In the event that a Party, in accordance with 1ts WTO rights and obligations, adopts or
maintains a prohibition or restriction on the importation of a good from a non-Party, the
Parties, upon request of either Party, shall consult with a view to avoiding undue interference
with or distortion of pricing, marketing, or distribution arrangements in the territory of the
other Party.
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5. Neither Party may, as a condition for engaging in importation or for the importation
of a good, require a person of the other Party to establish or maintain a contractual or other
relationship with a distributor in its territory.

6. For greater certainty, paragraph 5 does not prevent a Party from requiring a person
referred to in that paragraph to designate an agent for the purposes of facilitating
communications between its regulatory authorities and that person.

7. For the purposes of paragraph 5, distributor means a person of a Party who is
responsible for the commercial distribution, agency, concession, or representation in the
territory of that Party of goods of the other Party.

Article 2.9 : Import Licensing

1. Neither Party may adopt or maintain a measure that is inconsistent with the Import
Licensing Agreement.’

2. (a) Within 30 days after this Agreement enters into force, each Party shall notify
the other Party of its existing import licensing procedures, if any. The
notification shall:

(i) include the information specified in Article 5 of the Import Licensing
Agreement; and

(ii) be without prejudice as to whether the import licensing procedure is
consistent with this Agreement.

(b) Before applying any new or modified import licensing procedure, a Party shall
publish the new procedure or modification on an official government website.
To the extent possible, that Party shall do so at least 20 days before the new
procedure or modification takes effect.

Article 2.10 : Administrative Fees and Formalities

Each Party shall ensure that all fees and charges imposed in connection with importation and
exportation shall be consistent with their obligations under Article VIII:1 of GATT 1994 and
its interpretative notes, which are hereby incorporated into and made part of this Agreement,
multatis mutandis.

Article 2.11 : Trade Related Non-Tariff Measures

Each Party shall ensure the transparency of its non-tariff measures affecting trade between the

* For the purposes of this paragraph and for greater certainty, in determining whether a measure is inconsistent
with the Import Licensing Agreement, the Parties shall apply the definition of “import licensing” contained in
that Agreement.
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Parties and that any such measures are not prepared, adopted or applied with a view to or
with the effect of creating unnecessary obstacles to trade between the Parties.

Article 2.12 : Administration and Implementation of Tariff Rate Quotas

1. A Party that has established tariff rate quotas (hereinafter referred to as “TRQs”) as
set out in Appendix 2-A-1 shall implement and administer these TRQs in accordance with
Article XIII of GATT 1994 and, for greater certainty, its interpretative notes, and the Import
Licensing Agreement, and any other relevant WTO Agreement.

2. A Party shall ensure that the administration measures and implementation of its
TRQs are consistent, transparent and are not adopted or maintained to create discrimination
against the other Party. Accordingly, a Party shall ensure all fees and charges in connection
with importation through the TRQ system are commensurate with the cost of services
rendered.

Section E : General and Institutional Provisions

Article 2.13 : Measures to Safeguard the Balance of Payments

Where a Party is in serious balance of payments and external financial difficulties or threat
thereof, it may, in accordance with GATT 1994, which includes the Understanding on
Balance-of-Payments Provisions of GATT 1994, adopt restrictive import measures. In
adopting such measures, the Party shall inmediately consult with the other Party.

Article 2.14 : Committee on Trade in Goods

1. The Parties hereby establish a Committee on Trade in Goods (hereinafter referred to
as the “Committee”), comprising representatives of each Party.

2. The Committee shall meet upon request of a Party or the Joint Committee to consider
matters arising under this Chapter.

3. The Committee’s functions shall include:

(a) promoting trade in goods between the Parties, including through
consultations on accelerating the reduction or elimination of customs duties
under this Agreement and other issues as appropriate;

(b) considering issues relating to non-tariff measures and addressing barriers to
trade in goods between the Parties with a view to ensuring WTO rights and
obligations and facilitating trade between the Parties, and, if appropriate,
referring such matters to the Joint Committee for its consideration;




© reviewing the amendments to the Harmonized System to ensure that each
Party’s obligations under this Agreement are not altered, and consulting to
resolve any conflicts between:

(i) such amendments to the Harmonized System and Annex 2-A; or
(ii) Annex 2-A and national nomenclatures;

(d) consulting on and endeavoring to resolve any difference that may arise
between the Parties on matters related to the classification of goods under the
Harmonized System; and

(¢) providing a forum for discussion or the exchange of information on matters
related to subparagraphs (a) through (d), which may, directly or indirectly

affect trade between the Parties, with a view to minimizing their negative
effects on trade and seeking mutually acceptable alternatives.

Section F : Definitions

Article 2,15 : Definitions

For the purposes of this Chapter:

commercial samples of negligible value means commercial samples having a value,
individually or in the aggregate as shipped, of not more than the amount specified in a
Party’s laws, regulations, or procedures governing temporary admission, or so marked,
torn, perforated, or otherwise treated that they are unsuitable for sale or use except as
commercial samples;

consumed means:
(a) actually consumed; or
(b) further processed or manufactured so as to result in a substantial change
in the value, form, or use of the good or in the production of another
good;

duty-free means free of customs duty;

goods intended for display or demonstration includes their component parts,
ancillary apparatus, and accessories;

goods temporarily admitted for sports purposes means sports requisites for use in
sports contests, demonstrations, or training in the territory of the Party into whose

territory such goods are admitted,;

import licensing means an administrative procedure requiring the submission of an

2-8




application or other documentation {other than that generally required for customs
clearance purposes) to the relevant administrative body as a prior condition for
importation into the territory of the importing Party;

Import Licensing Agreement means the Agreement on Import Licensing Procedures,
in Annex 1A to the WTO Agreement;

performance requirement means a requirement that:
(a) a given level or percentage of goods be exported;

(b) domestic goods of the Party granting an import license be substituted
for imported goods;

() a person benefiting from an import license purchase other goods or
services in the territory of the Party granting the import license, or
accord a preference to domestically produced goods;

(d) a person benefiting from an import license produce goods or supply
services, in the territory of the Party granting the import license, with a
given level or percentage of domestic content; or

(e) relates in any way the volume or value of imports to the volume or
value of exports or to the amount of foreign exchange inflows;

but does not include a requirement that an imported good be:
() subsequently exported;

(2) used as a material in the production of another good that is
subsequently exported;

(h) substituted by an identical or similar good used as a material in the
production of another good that is subsequently exported; or

()] substituted by an identical or similar good that is subsequently
exported; and

printed advertising materials means selected goods classified in Chapter 49 of the
Harmonized System, including brochures, pamphlets, leaflets, trade catalogues,
yearbooks published by trade associations, tourist promotional materials, and posters,
that are used to promote, publicize, or advertise a good or service, are essentially
intended to advertise a good or service, and are supplied free of charge.
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ANNEX 2-A

REDUCTION OR ELIMINATION OF CUSTOMS DUTIES

1. Except as otherwise provided for in a Party’s Schedule to this Annex, the following
staging categories apply to the elimination of customs duties by each Party pursuant to
paragraph 1 of Article 2.3:

(a)

(b)

()

(d)

()

(H

(8

customs duties on originating goods provided for in the items in staging
category “Y-1" in Section A of a Party’s Schedule shall be eliminated entirely
on the date this Agreement enters into force;

customs duties on originating goods provided for in the items in staging
category“Y-3" in Section A of a Party’s Schedule shall be eliminated in three
equal annual stages from the base rate beginning on the date this Agreement
enters into force, and such goods shall be free of customs duty, effective |
January of year three;

customs duties on originating goods provided for in the items in staging
category “Y-5" in Section A of a Party’s Schedule shall be eliminated in five
equal annual stages from the base rate beginning on the date this Agreement
enters into force, and such goods shall be free of customs duty, effective 1
January of year five;

customs duties on originating goods provided for in the items in staging
category “Y-7” in Section A of a Party’s Schedule shall be eliminated in seven
equal annual stages from the base rate beginning on the date this Agreement
enters into force, and such goods shall be free of customs duty, effective 1
January of year seven;

customs duties on originating goods provided for in the items in staging
category “Y-8” in Section A of a Party’s Schedule shall be eliminated in eight
equal annual stages from the base rate beginning on the date this Agreement
enters into force, and such goods shall be free of customs duty, effective |
January of year eight;

customs duties on originating goods provided for in the items in staging
category “Y-10" in Section A of a Party’s Schedule shall be eliminated in 10
equal annual stages from the base rate beginning on the date this Agreement
enters into force, and such goods shall be free of customs duty, effective 1
January of year 10;

customs duties on originating goods provided for in the items in staging
category “Y-15" in Section A of a Party’s Schedule shall be eliminated in 15
equal annual stages from the base rate beginning on the date this Agreement
enters into force, and such goods shall be free of customs duty, effective 1
January of year 15; and




(h) customs duties on originating goods provided for in the items in staging
category “E” in Section A of a Party’s Schedule shall remain at base rates.

2. The elimination of customs duties on originating goods placed in Section B of a
Party’s Schedule to this Annex shall be in accordance with the rate provided for that year in
Section B.

3. The base rate of customs duty set out in a Party’s Schedule to this Annex reflects;

(a) for Section A, the lower of each Party’s MFN applied customs duty rates in
effect on 1 January 2012, and its preferential customs duty rates under the
ASEAN-Korea FTA, in effect on 1 January 2012; and

(b) for SectionB, the preferential customs duty rates of cach Party under the
ASEAN-Korea FTA on | January 2015.

4. The base rate of customs duty and staging category for determining the interim
customs duty rate at each stage of reduction for an item are indicated for the item in each
Party’s Schedule.

5. Interim staged rates shall be rounded down, at least to the nearest tenth of a
percentage point or, if the customs duty rate is expressed in monetary units, at least to the
nearest Korean Won in the case of Korea.

6. For the purposes of this Annex and a Party’s Schedule, year one means the year this
Agreement enters into force as provided for in Article 17.8(Entry into Force).

7. For the purposes of this Annex and a Party’s Schedule, beginning in year two, each
annual stage of tariff reduction shall take effect on 1 January of the relevant year.

8. If a customs duty on an originating good under this Agreement pursuant to (b), (c),
(d), (e), (f) or (g) of paragraph 1 differs from a customs duty on the same good under the
ASEAN-Korea FTA, the lower customs duty rate shall apply on the originating good under
this Agreement.

9. The Parties shall ensure that the transposition of HS code shall not affect the value of
tariff concessions under this Annex.




GENERAL NOTES

TARIFF SCHEDULE OF VIET NAM

1. Relation to the Harmonized Tariff Schedule of Viet Nam (hereinafter referred to as

“HSVN”). The provisions of this Schedule are generally expressed in terms of the HSVN,
and the interpretation of the provisions of this Schedule, shall be governed by the General
Notes, Section Notes, and Chapter Notes of the HSVN. To the extent that provisions of this
Schedule are identical to the corresponding provisions of the HSVN, the provisions of this
Schedule shall have the same meaning as the corresponding provisions of the HSVN.

2. Staging. In addition to the staging categories listed in paragraph [ of Annex 2-A, this
Schedule contains staging category S-2, S-3, A and B-2 :

(a)

(b)

(©)

(d)

customs duties on originating goods provided for in the items in staging
category “S-2” shall remain at base rates before 1 January 2021, and be
reduced to zero to five percent not later than [ January 2021;

customs duties on originating goods provided for in the items in staging
category “S-3” shall remain at base rates before | January 2017, and be
reduced to 20 percent not later than 1 January 2017 and remain at the reduced
rate before 1 January 2021, and be reduced to zero to five percent not later
than [ January 2021;

customs duties on originating goods provided for in the items in staging
category “A” shall remain at base rates before 1 January 2021 and be reduced
to not more than 50 percent not later than 1 January 2021; and

customs duties on originating goods provided for in the items in staging
category “B-2” shall remain at base rates before 1 January 2021, and be
reduced not less than biy 20 percent of the ASEAN-Korea FTA’s applied
MFN customs duty rates” not later than 1 January 2021°.

* “ASEAN-Korea FTA’s applied MFN customs duty rates” means Viet Nam’s applied rates as of 1 January

2003,

® For greater certainty, if the reduced customs duty rate in this subparagraph is higher than the base rate, the
base rate shall apply and remain thereafter.
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TARIFF SCHEDULE OF KOREA

1. Relation to the Harmonized Tariff Schedule of Korea (hereinafter referred to as

“HSK™). The provisions of this Schedule are generally expressed in terms of the HSK, and
the interpretation of the provisions of this Schedule, shall be governed by the General Notes,
Section Notes, and Chapter Notes of the HSK. To the extent that provisions of this Schedule
are identical to the corresponding provisions of the HSK, the provisions of this Schedule shall
have the same meaning as the corresponding provisions of the HSK.

2. Staging. In addition to the staging categories listed in paragraph | of Annex 2-A, this
Schedule contains staging category S-1, B-1, C and R:

(a)

(b)

(©)

(d)

customs duties on originating goods provided for in the items in staging
category “S-1” shall remain at base rates before 1 Januvary 2016, and be
reduced to zero to five percent not later than 1 January 2016;

customs duties on originating goods provided for in the items in staging
category “B-1” shall remain at base rates before 1 January 2016, and be
reduced not less than by 20 percent of the ASEAN-Korea FTA’s applied
MFN customs duty rates® not later than 1 January 2016';

customs duties on originating goods provided for in the items in staging
category “C” shall remain at base rates before 1 January 2016, and be
reduced not less than by 50 percent of the ASEAN-Korea FTA’s applied
MFN customs duty rates not later than 1 January 2016®; and

no obligations regarding customs duties in this Agreement shall apply with
respect to items in staging category “R”. Nothing in this Agreement shall
affect Korea’s rights and obligations with respect to its implementation of the
commitments set out in the WTO document WT/Let/492 (Certification of
Modifications and Rectifications to Schedule LX — Republic of Korea)
dated 13 April 2005 and any amendments thereto.

® “ASEAN-Korea FTAs applied MFN customs duty rates” means Korea’s applied rates as of 1 January 2005.

’ For greater certainty, if the reduced customs duty rate in this subparagraph is higher than the base rate, the
base rate shall apply and remain thereafter.

¥ For greater certainty, if the reduced customs duty rate in this subparagraph is higher than the base rate, the
base rate shall apply and remain thereafter.
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1.

APPENDIX 2-A-1

TARIFF RATE QUOTA ADMINISTRATION OF KOREA

This Appendix shall apply to TRQs provided for in this Agreement and set out

modifications to the HSK that reflect the TRQs that Korea shall apply to certain originating
goods under this Agreement. In particular, originating goods of Viet Nam included under this
Appendix shall be subject to the rates of duty as set out in this Appendix in lieu of the rates of
duty specified in Chapters 1 through 97 of the HSK. Notwithstanding any other provision of
the HSK, originating goods of Viet Nam in the quantities described in this Appendix shall be
permitted entry into the territory of Korea as provided for in this Appendix. Furthermore, any
quantity of originating goods imported from Viet Nam under a TRQ provided for in this
Appendix shall not be counted toward the in-quota amount of any TRQ provided for such
goods elsewhere in the HSK.

2.

{a) The aggregate quantity of originating goods of Viet Nam described in

subparagraph (c) that shall be permitted to enter free of customs duties in a
particular year is specified below:

Quantity
(Metric Tons)

10,000
11,000
12,100
13,310
14,641
15,000

Year

SN U R W N

After year six, the in-quota quantity shall remain the same as the quantity of
year Six;

) Customs duties on goods entered in aggregate quantities in excess of the
quantities listed in subparagraph (a) shall be treated in accordance with
staging category “E” as described in subparagraph 1(h) of Annex 2-A.; and

(c) Subparagraphs (a) and (b) shall apply to the following HSK provisions:

0306161090, 0306169090, 0306171090, 0306179090, 0306261000,
0306271000, and 1605219000.
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CHAPTER 3
RULES OF ORIGIN AND ORIGIN PROCEDURES

Section A : Rules of Origin

Article 3.1 : Origin Criteria

1. For the purposes of this Agreement, a good imported into the territory of a Party shall be
deemed to be originating and eligible for preferential tariff treatment if it conforms to the
origin requirements under any one of the following:

(a) a good which is wholly obtained or produced entirely in the territory of the
exporting Party as set out and defined in Article 3.2;

(b) a good not wholly obtained or produced in the territory of the exporting
Party, provided that the good is eligible under Article 3.3 or 3.4 or 3.5 or 3.6;
or

© a good which is produced entirely in the territory of the exporting Party
exclusively from originating materials.

2. Except as provided for in Article 3.6, the conditions for acquiring originating status
set out in this Chapter must be fuifilled without interruption in the territory of the exporting
Party.

Article 3.2 : Wholly Obtained or Produced Goods

Within the meaning of subparagraph 1(a) of Article 3.1, the following goods shall be
considered to be wholly obtained or produced in the territory of a Party:

(a) plants and plant products grown and harvested there;
(b) live animals born and raised there;
(<) goods obtained from live animals referred to in subparagraph (b);

(d) goods obtained from hunting or trapping within the land territory, or fishing
or aquaculture conducted within the internal waters or within the territorial
sea of that Party;

(e) minerals and other naturally occurring substances, not included in sub
paragraphs (a) through (d), extracted or taken from the soil, waters, seabed

or beneath the seabed in that Party;

) products of sea-fishing and other marine products taken by vessels registered
with the Party and entitled to fly its flag, and other products taken by the
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Party or a person of that Party, from the waters, seabed or beneath the seabed
outside the territorial seas of the Party, provided that the Party has the rights
to exploit' the natural resources of such waters, seabed and beneath the
seabed under international law’: ;

(2) goods produced and/or made on board factory ships registered with a Party
and entitled to fly its flag, exclusively from products referred to in

subparagraph (f);

(h) goods taken from outer space provided that they are obtained by the Party or
a person of that Party;

(D) articles collected from there which can no longer perform their original
purpose nor are capable of being restored or repaired and are fit only for the
disposal or recovery of parts of raw materials, or for recycling purposes;

) waste and scrap derived from:

(1) production there; or

(ii) used goods collected there, provided that such goods are fit only for
the recovery of raw materials; and

(k) goods obtained or produced in the territory of the Party solely from goods
referred to in subparagraphs (a) through (j).
Article 3.3 : Not Wholly Obtained or Produced Goods
1. For the purposes of subparagraph 1(b) of Article 3.1, goods which are not wholly
obtained, as provided for in Annex 3-A, shall be deemed to be originating when the

conditions set out in the Annex 3-A are satisfled.

2. The formula for calculating the regional value content (hereinafter referred to as
“RVC’’) will be either’

(a) Direct / Build-Up Method

' The Parties understand that for the purposes of determining the origin of products of sea-fishing and other
products, “rights” in this subparagraph include those rights of access to the fisheries resources of a coastal state,
as accruing from agreements or other arrangements concluded between a Party and the coastal state at the level
of governments or duly authorized private entities.

? “International law” in this subparagraph refers to generally accepted international law such as the Unrited
Nations Convention on the Law of the Sea.

* The Parties shall be given the flexibility to adopt the method of calculating the RVC, whether it is the build-up
or the build-down method.




VOM
RVC=--- x 100%
FOB

VOM means value of originating materials, which includes the value of
originating material cost, labor cost, overhead cost, profit and other costs,
where:

(1) material cost is the value of originating materials, parts or
goods that are acquired or self-produced by the producer in
the production of the good;

(ii) labor cost includes wages, remuneration and other employee
benefits;

(ii1) overhead cost is the total overhead expense; and

(iv) other costs are the costs incurred in placing the good in the
ship or other means of transport for export including, but
not limited to, domestic transport costs, storage and
warehousing, port handling, brokerage fees and service
charges.

or
(b) Indirect / Build-Down Method
FOB - VNM

RVC= x 100%
FOB

VNM means value of non-originating materials, which shall be:

@ the CIF value at the time of importation of the materials,
parts or goods; or

(i) the earliest ascertained price paid for the materials, parts or
goods of undetermined origin in the territory of the Party
where the working or processing has taken place.

3. For the purposes of paragraph 1 and the relevant Product Specific Rules set out in
Annex 3-A, the rules requiring that the materials that are used have undergone a change in
tariff classification, or a specific manufacturing or processing operation, shall apply only to
non-criginating materials.

4. When an originating good is used in the subsequent production of another good, no
account shall be taken of the non-originating materials contained in the originating good for
the purposes of determining the originating status of the subsequently produced good.




Article 3.4 : Product Specific Rules

For the purposes of Article 3.1, goods which satisfy the Product Specific Rules provided in
Annex 3-A shall be considered to be originating in the territory of the Party where working or
processing of the goods has taken place.

Article 3.5 : Treatment for Certain Goods

Notwithstanding Articles 3.1, 3.3 and 3.4, certain goods shall be considered to be originating
even if the production process or operation has been undertaken in the Gaeseong Industrial
Complex located in the Korean Peninsula, on materials exported from a Party and
subsequently re-imported to that Party provided that the conditions set out in Annex 3-B are
fulfilled.

Article 3.6 : Accumulation

Unless otherwise provided for in this Chapter, a good originating in the territory of a Party,
which is used in the territory of the other Party as material for a finished good eligible for
preferential tariff treatment, shall be considered to be originating in the territory of the latter
Party where working or processing of the finished good has taken place.’

Article 3.7 : Non-Qualifying Operations

1. Notwithstanding any provision in this Chapter, a good shall not be considered to be
originating in the territory of a Party if the following operations are undertaken, exclusively

by itself or in combination, in the territory of that Party:

(a) preserving operations to ensure that the good remains in good condition
during transport and storage;

(b) changes of packaging, breaking-up and assembly of packages;

© simple5 washing, cleaning, removal of dust, oxide, oil, paint or other
coverings;

(d) ironing or pressing of textiles;

(e) simple’ painting and polishing operations;

* The Parties agree to review this Article three years from the date of entry into force of this Agreement, taking
into due consideration the economic integration agreements in force in the Asia Pacific region at the time of
such review.

* "Simple" generally describes an activity which does not need special skills, machines, apparatus or equipment
especially produced or installed for carrying out the activity.
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(H husking, partial or total bleaching, polishing and glazing of cereals and rice;

(2) operations to color sugar or form sugar lumps;

(h) simple5 peeling, stoning, or un—shellingﬁ;

(1 sharpening, simple grinding or simple cutting;

() sifting, screening, sorting, classifying, grading, or matching;

(k) simple placing in bottles, cans, flasks, bags, cases, boxes, fixing on cards or

boards and all other simple packaging operations;

O affixing or printing marks, labels, logos and other like distinguishing signs
on products or their packaging;

(m) simple mixing’ of products, whether or not of different kinds;

(n) simple assembly of parts of articles to constitute a complete article or
disassembly of products into parts;

(0) simple’ testing or calibrations; or
(p) slaughtering of animals®.
2. A good originating in the territory of a Party shall retain its initial originating status,

when exported from the other Party, where operations undertaken have not gone beyond
those referred to in paragraph 1.

Article 3.8 : Direct Transport

1. Preferential tariff treatment shall be applied to a good satisfying the requirements of
this Chapter and which is transported directly between the territories of the Parties.

2. Notwithstanding paragraph 1, a good of which transport involves transit through one
or more non-Parties, other than the territories of the Parties, shall be considered to be
transported directly, provided that:

S For greater certainty, this subparagraph shall not apply to HS 0801.32.

7 «Simple mixing” generally describes an activity which does not need special skills, machines, apparatus or
equipment especiatly produced or instatled for carrying out the activity. However, “simple mixing” does not
include chemical reaction. Chemical reaction means a process {including a biochemical process) which results
in a molecule with a new structure by breaking intramolecular bonds and by forming new intramolecular bonds,
or by altering the spatial arrangement of atoms in a molecule.

5 “Slaughtering” means the mere killing of animals and subsequent processes such as cutting, chilling, freezing,
salting, drying or smoking, for the purposes of preservation for storage and transport.
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(2)

(b)
(©)

the transit is justified for geographical reason or by consideration related
exclusively to transport requirement;

the good has not entered into trade or consumption there; and

the good has not undergone any operation other than unloading and
reloading or any operation required to keep it in good condition.

Article 3.9 : De Minimis

I. A good that does not undergo a change in tariff classification shall be considered as

originating if:

(2)

(b)

for a good, other than that provided for in Chapters 50 through 63 of the
Harmonized System, the value of all non-originating materials used in its
production that do not undergo the required change in tariff classification
does not exceed 10 percent of the FOB value of the good; and

for a good provided for in Chapters 50 through 63 of the Harmonized
System, the weight of all non-originating materials used in its production
that do not undergo the required change in tariff classification does not
exceed 10 percent of the total weight of the good, or the value of all non-
originating materials used in the production of the good that do not undergo
the required change in tariff classification does not exceed 10 percent of the
FOB value of the good;

and the good specified in subparagraphs (a) and (b) meets all other applicable criteria
set out in this Chapter for qualifying as an originating good.

2. The value of non-originating materials referred to in paragraph 1 shall, however, be
included in the value of non-originating materials for any applicable RVC requirement for the

good.

Article 3.10 : Treatment of Packaging and Packing Materials

1. (@

If a good is subject to the RVC criterion as set out in Article 3.3 and Annex

3-A, the value of the packaging and packing materials for retail sale shall be taken
into account in the determination of its origin, where the packaging and packing
materials are considered to be forming a whole with the good.

(b)

If a good is subject to a criterion other than the RV C criterion as set out in

Article 3.3 and Annex 3-A, the packaging and packing materials for retail sale shall,
if classified together with the packaged good, be disregarded in determining whether
all the non-originating materials used in the production of the good satisfy the
applicable requirements set out in Article 3.3 and Annex 3-A.
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2. Packing materials and containers for transportation of a good shall not be taken into
account in determining the origin of the good.

Article 3.11 : Accessories, Spare Parts and Tools

The origin of accessories, spare parts, tools, and instructional or other informational materials
presented with a good shall not be taken into account in determining the origin of the good,
provided that such accessories, spare parts, tools, and instructional or other informational
materials are classified with the good and their customs duties are collected with the good by
the importing Party.

Article 3.12 : Neutral Elements
In order to determine whether a good originates, it shall not be necessary to determine the

origin of the following which might be used in its production and not incorporated into the
good:

(a) fuel and energy;

(b) tools, dies and moulds;

(c) spare parts and materials used in the maintenance of equipment and
buildings;

(d) lubricants, greases, compounding materials and other materials used in

production or used to operate equipment and buildings;
(e) gloves, glasses, footwear, clothing, safety equipment and supplies;
(f) equipment, devices and supplies used for testing or inspecting the good; and
(g) any other good that is not incorporated into the good but of which use in the
production of the good can reasonably be demonstrated to be a part of that
production.
Article 3.13 : Identical and Interchangeable Goods or Materials
1. The determination of whether identical and interchangeable goods or materials are
originating can be made by the use of generally accepted accounting principles of inventory

management practiced in the territory of the exporting Party.

2. Once a decision has been taken on the inventory management method, that method
shall be used throughout the fiscal year.
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Section B : Origin Procedures

Article 3.14 : Certificate of Origin

1. Goods originating in a Party shall, on importation into the other Party, benefit from
the preferential tariff treatment under this Agreement on the basis of a Certificate of Origin, a
form of which appears in Annex 3-C.

2. Notwithstanding paragraph 1, originating goods within the meaning of this Chapter,
in the cases specified in Article 3.17, may benefit from preferential tariff treatment without
any Certificate of Origin referred to in paragraph 1.

3. A Certificate of Origin shall be issued by the issuing authority of the exporting Party
on application by the producer or exporter or, under its responsibility, by its authorized
representative. The Certificate of Origin shall:

(a) be in a printed A4 size paper and be in the format of Attachment 1 of Annex
3-C. For multiple items declaration, the Parties may use the format of
Attachment 2 of Annex 3-C as additional pages to the Certificate of Origin;

(b) comprise one original and two copies. The original copy shall be forwarded
by the producer or exporter to the importer for submission to the customs
authority of the importing Party. The duplicate shall be retained by the
issuing authority of the exporting Party. The triplicate shall be retained by
the producer or exporter;

(©) be completed in the English language and may cover one or more goods
under one consignment;

(d) be manually or electronically signed, stamped and printed;

(e) include the description, quantity, and weight of the good, corresponding to
the consignment to be exported; and

® have a unique serial reference number given by the issuing authority.

4, A Certificate of Origin shall be issued prior to or on the date of shipment, or within
three working days’from the date of shipment. In exceptional cases where a Certificate of
Origin has not been issued prior to or on the date of shipment, or within three working days
from the date of shipment due to involuntary errors, omissions or other valid causes, a
Certificate of Origin may be issued retroactively but no later than one year from the date of
shipment, bearing the words “ISSUED RETROACTIVELY.”

5. The producer or exporter of a good, or its authorized representative applying for the
issuance of a Certificate of Origin, shall be prepared to submit at any time, upon request of
the issuing authority of the exporting Party issuing the Certificate of Origin, all appropriate

? For greater certainty, “three working days” shall include the date of shipment itself.
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documenis proving the originating status of such good in accordance with domestic
legislation as well as the fulfilment of the other requirements of this Chapter.

6. In the event of theft, loss or destruction of a Certificate of Origin, the producer or
exporter may apply to the issuing autherity for a certified true copy of the original to be made
out on the basis of the export documents in its possession bearing the endorsement of the
words “CERTIFIED TRUE COPY” in box 12 of a Certificate of Origin. This copy shall bear
the date of issuance of the original Certificate of Origin. The certified true copy of a
Certificate of Origin shall be issued no later than one year from the date of issuance of the
original Certificate of Origin.

7. Neither erasures nor superimpositions shall be allowed on a Certificate of Origin.
Any alteration shall be made by striking out the erronecus materials and making any addition
required. Such alterations shall be approved by an official authorized to sign a Certificate of
Origin and certified by the issuing authority. Unused spaces shall be crossed out to prevent
any subsequent addition. Alternatively, a new Certificate of Origin may be issued to replace
the erroneous Certificate of Origin. The issuing authority shall specify the date of issuance of
the originally issued Certificate of Origin in the new Certificate of Origin.

Article 3.15 : Issuing Authority

I Each Party shall maintain an updated register of the names and seals of its issuing
authority.
2. Each Party shall notify the other Party of the names and the impressions of seals of

its issuing authority.

3. Any change to the register shall be notified to the other Party, and shall enter into
force 15 days after the date of notification or on a later date indicated in such notification.

4, The issuing authority of each Party shall ensure that:

(a) the description, quantity, and weight of the good, as specified, correspond to
the consignment to be exported; and

(b) a Certificate of Origin has a unique serial reference number given by the
issuing authority.
Article 3.16 : Claims for Preferential Tariff Treatment

l. Each Party shall provide that an importer may make a claim for preferential tariff
treatment based on a Certificate of Origin.

2. Each Party may require that an importer who claims preferential tariff treatment for a
good imported into its territory:

(a) declare in the importation document that the good is an originating good;
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{b) have in its possession at the time the declaration referred to in subparagraph
2(a) is made, a Certificate of Origin as described in Article 3.14 and

{(c) provide, upon request of the customs authority of the importing Party, the
Certificate of Origin, supporting documents such as invoices, the through bill
of lading issued in the territory of the exporting Party, and other documents
as required in accordance with the domestic laws and regulations of the
importing Party.

3. A Certificate of Origin shall be valid for one year after the date of its issuance.

4. Each Party shall provide that, where a good was originating when it was imported
into its territory, but the importer did not gain preferential tariff treatment at the time of
importation, that importer may, no later than one year after the date of importation, make a
claim for preferential tariff treatment and apply for refund of any excess duties paid as a
result of the good not having been accorded preferential tariff treatment, on presentation to
the importing Party of:

(a) a Certificate of Origin; and

(b) any other documentation as the importing Party may require.

Article 3.17 : Waiver of Certificate of Origin

A Party shall provide that a Certificate of Origin shall not be required where the customs
value of the importation does not exceed 600 U.S. dollars FOB or such higher amount as the
importing Party may establish, unless the importing Party considers the importation to be part
of a series of importations carried out or planned for the purposes of evading compliance with
the Party’s domestic laws and regulations governing claims for preferential tariff treatment
under this Agreement.

Article 3.18 : Record Keeping Requirements

1. For the purposes of the verification process, the producer or exporter applying for the
issuance of a Certificate of Origin shall, subject to the domestic laws and regulations of the
exporting Party, keep its supporting records for application for not less than five years from

the date of issuance of the Certificate of Origin.

2. The importer shall keep records relevant to the importation in accordance with the
domestic laws and regulations of the importing Party.

3. The application for Certificates of Origin and all documents related to such
application shall be retained by the issuing authority for not less than five years from the date

of issuance.

4, The information related to the validity of a Certificate of Origin shall be furnished
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upon request of the importing Party by an official authorized to sign a Certificate of Origin
and certified by the appropriate government authorities.

5. Any information communicated between the Parties shall be treated as confidential
in accordance with Article 4.6 (Confidentiality) and shall be used for the purposes of the
validation of Certificates of Origin only.

Article 3.19 : Treatment of Minor Discrepancies and Errors

1. Where the origin of a good is not in doubt, the discovery of minor discrepancies,
between the statements made in a Certificate of Origin and those made in the documents
submitted to the customs authority of the importing Party for the purposes of carrying out the
formalities for importing the good shall not ipso facto invalidate the Certificate of Origin, if it
does in fact correspond to the good submitted.

2. Upon discovering minor errors in a Certificate of Origin that do not affect the
originating status of the goods, the customs authority of the importing Party shall notify the
importer of the errors that make the Certificate of Origin unacceptable.

3. The importer shall submit the appropriate correction of the Certificate of Origin or a
new Certificate of Origin issued to replace the erroneous Certificate of Origin according to
paragraph 7 of Article 3.14 within 30 days following the date of receipt of the notification.

4. Ifthe importer fails to submit the correction or the new Certificate of Origin within
the period referred to in paragraph 3, the competent authority of the importing Party may
proceed to conduct verification under Article 3.21.

5. For multiple items declared under the same Certificate of Origin, a problem
encountered with one of the items listed shall not affect or delay the granting of preferential
tariff treatment and customs clearance of the remaining items listed in that Certificate of
Origin.

Article 3.20 : Non-Party Invoice

The importing Party shall not reject a Certificate of Origin only for the reason that the invoice
was issued in the territory of a non-Party.

Article 3.21 : Verification

1. The importing Party may request the issuing authority'® of the exporting Party to
conduct a retroactive check at random or when the importing Party has a reasonable doubt as

to the authenticity of the document or as to the accuracy of the information regarding the true
origin of the good in question or of certain parts thereof, subject to the following procedures:

' For Korea, for the purposes of origin verification under this Article, “the issuing authority” refers to the
customs authority in accordance with its customs laws and regulations.
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(b)

(c)

(d)

(©

the request of the importing Party for a retroactive check shall be
accompanied with the Certificate of Origin concerned and shall specify the
reasons and any additional information suggesting that the particulars given
on the said Certificate of Origin may be inaccurate, uniess the retroactive
check is requested on a random basis;

the issuing authority of the exporting Party shall, upon receipt of the origin
verification request from the customs authority of the importing Party,
promptly provide an acknowledgement of receipt of the request to the
requesting authority by email or fax;

the issuing authority of the exporting Party receiving the request for a
retroactive check shall promptly respond to the request and provide the result
within six months after receipt of the request. Otherwise, the importing Party

may deny preferential tariff treatment to the good subject to the retroactive
check;

the customs authority of the importing Party may suspend provision of
preferential tariff treatment while awaiting the result of verification.
However, it may release the good to the importer subject to any
administrative measures deemed necessary, provided that they are not held
to be subject to import prohibition or restriction and there is no suspicion of
fraud; and

the issuing authority of the exporting Party shall promptly transmit the
results of the verification process to the importing Party which shall then
determine whether or not the subject good is originating. The entire process
of the retroactive check, including the process of notifying the issuing
authority of the exporting Party of the result of determination on whether or
not the good is originating, shall be completed within 10 months. While the
process of the retroactive check is being undertaken, subparagraph 1(d) shall
be applied.

2. The customs authority of the importing Party may request an importer for
information or documents relating to the origin of an imported good in accordance with its
domestic laws and regulations before requesting the retroactive check pursuant to paragraph

1.

3. If the importing Party is not satisfied with the outcome of the retroactive check, it
may, under exceptional circumstances, request verification visits to the exporting Party.

4. Prior to conducting a verification visit pursuant to paragraph 3:

(a)

an importing Party shall deliver a written notification of its intention to
conduct the verification visit simultaneously to:

1) the producer or exporter whose premises are to be visited;
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(b)

(©)

(d)

(e)

(it) the issuing authority of the Party in the territory of which the
verification visit is to occur;

(iii) the customs authority of the Party in the territory of which the
verification visit is to occur; and

(iv) the importer of the good subject to the verification visit;

the written notification mentioned in subparagraph 4(a) shall be as
comprehensive as possible and shall include, inter alia:

(i) the name of the customs authority issuing the notification;
(i1) the name of the producer or exporter whose premises are to be
visited;

(iti)  the proposed date of the verification visit;

(iv) the coverage of the proposed verification visit, including reference
to the good subject to the verification; and

(v) the names and designation of the officials performing the
verification visit.

an importing Party shall obtain the written consent of the producer or
exporter whose premises are to be visited;

when a written consent from the producer or exporter is not obtained within
30 days from the date of receipt of the notification pursuant to subparagraph
4(a), the notifying Party may deny preferential tariff treatment to the good
referred to in the Certificate of Origin that would have been subject to the
verification visit; and

the issuing authority receiving the notification may postpone the proposed
verification visit and notify the importing Party of such intention within 15
days from the date of receipt of the notification. Notwithstanding any
postponement, any verification visit shall be carried out within 60 days from
the date of such receipt, or a longer period as the Parties may agree.

The Party conducting the verification visit shall provide the producer or exporter,

whose good is subject to such verification, and the relevant issuing authority with a written
determination of whether or not the good subject to such verification qualifies as an
originating good.

Any suspended preferential tariff' treatment shall be reinstated upon written

determination referred to in paragraph 5 that the good qualifies as an originating good.

The producer or exporter shall be allowed 30 days from the date of receipt of the

written determination to provide in writing comments or additional information regarding the
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eligibility of the good for preferential tariff treatment. If the good is still found to be non-
originating, the final written determination shall be communicated to the relevant issuing
authority within 30 days from the date of receipt of the comments or additional information
from the producer or exporter,

8. The verification visit process, including the actual visit and the determination under
paragraph 5 whether the good subject to such verification is originating or not, shall be
carried out and its results shall be communicated to the relevant issuing authority within a
maximum period of six months from the first day the initial verification visit was conducted.
While the process of verification is being undertaken, subparagraph 1(e) shall be applied.

Article 3.22 : Denial of Preferential Tariff Treatment
Except as otherwise provided in this Chapter, the importing Party may deny a claim for
preferential tariff treatment or recover unpaid duties in accordance with its domestic laws and
regulations, where the good does not meet the requirements of this Agreement.
Article 3.23 : Implementation of Direct Transport
For the purposes of implementing Article 3.8, where transportation is effected through the
territory of one or more intermediate countries, other than those of the exporting Party and
the importing Party, the following shall be produced to the relevant government authorities of
the importing Party:

(a) a through bill of lading issued in the territory of the exporting Party;

(b) a Certificate of Origin;

(c) a copy of the original commercial invoice in respect of the good; and

(d) other relevant supporting documents, if any, as evidence that the

requirements of Article 3.8 are complied with.

Article 3.24 : Transitional Provision for Goods in Transit or Storage
The provisions of this Agreement may be applied to goods which comply with the provisions
of this Chapter and which, on the date of entry into force of this Agreement, are cither in
transit, in temporary storage in customs warehouses or in free zones in the Parties, subject to
the submission to the customs authorities of the importing Party, within 12 months of that

date, of a Certificate of Origin issued retrospectively together with the documents showing
that the goods have been transported directly in accordance with Articles 3.8 and 3.23.

Article 3.25 : Implementation
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The Parties agree to review the origin certification system aside from Certificate of Origin
three years from the date of entry into force of this Agreement, taking into due consideration
the development of the domestic implementation procedures in the approved exporter system.

Section C : Definitions

Article 3.26 : Definitions
For the purposes of this Chapter:

aquaculture means the farming of aquatic organisms including fish, molluscs,
crustaceans, other aquatic invertebrates and aquatic plants, from seedstock such as
eggs, fry, fingerlings and larvae, by intervention in the rearing or growth processes to
enhance production such as regular stocking, feeding, or protection from predators;

CIF means the value of the good imported, and includes the cost of freight and
insurance up to the port or place of entry into the country of importation. The
valuation shall be made in accordance with Article VII of GATT 1994 and the
Customs Valuation Agreement;

exporter means a natural person or juridical person located in the territory of a Party
from where a good is exported by such a person;

FOB means the free-on-board value of a good, inclusive of the cost of transport from
the producer to the port or site of final shipment abroad. The valuation shall be made
in accordance with Article VII of GATT 1994 and the Customs Valuation
Agreement;

identical and interchangeable goods or materials means goods or materials being
of the same kind and commercial quality, possessing the same technical and physical
characteristics, and which once they are incorporated into the finished good cannot
be distinguished from one another for origin purposes by virtue of any markings, et
celera;

importer means a natural person or juridical person located in the territory of a Party
into where a good is imported by such a person;

issuing authority means the competent authority designated by the exporting Party
to issue a Certificate of Origin and notified to the other Party in accordance with this
Chapter;

materials shall include ingredients, raw materials, parts, components, and sub-
assemblies used in the production process;

non-originating goods means products or materials that do not qualify as originating
under this Chapter;




packing materials and containers for transportation means the goods used to
protect a good during its transportation, different from those materials or containers
used for its retail sale;

producer means a person who carries out the production of goods in the territory of

a Party;

Product Specific Rules means the rules that specify that the materials have
undergone a change in tariff classification or a specific manufacturing or processing
operation, or satisfy a RVC or a combination of any of these criteria; and

production means methods of obtaining goods including growing, mining,

harvesting, raising, breeding, extracting, gathering, collecting, capturing, fishing,
trapping, hunting, manufacturing, processing or assembling goods.
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ANNEX 3-A
PRODUCT SPECIFIC RULES
Headnote

1. The Product Specific Rules in this Annex are structured on the basis of the
Harmonized System 2012. In the event of any inconsistency between this description and the
description set out in the legal text of the Harmonized System established by the World
Customs Organization, the description set out in the latter shall prevail.

2. The specific rule of origin, or specific set of rules of origin, that applies to a
particular subheading, is set out immediately adjacent to the subheading.

3. When a subheading is subject to alternative specific rules of origin, the rule will be
considered to be met if a good satisfies one of the alternatives.

4, Where a specific rule of origin is defined using the criterion of a change in tariff
classification, each of the non-originating materials used in the production of the good shall
be required to undergo the applicable change in tariff classification. A requirement of a
change in tariff classification shall apply only to non-originating materials.

5. Where a specific rule of origin is defined using the criterion of a change in tariff
classification, and the rule is written to exclude tariff provisions at the level of a chapter,
heading or subheading of the Harmonized System, each Party shall construe the rule of origin
to require that materials classified in those excluded provisions be originating for the good to
qualify as originating.

6. For the purposes of this Annex:

chapter means the first two digits of the tariff classification number under the
Harmonized System;

heading means the first four digits of the tariff classification number under the
Harmonized System; and

subheading means the first six digits of the tariff classification number under the
Harmonized System.

7. For the purposes of column 5 of this Annex:

CC means that all non-originating materials used in the production of the good have
undergone a change in tariff classification at the two-digit level,

CTH means that all non-originating materials used in the production of the good
have undergone a change in tariff classification at the four-digit level;

CTSH means that all non-originating materials used in the production of the good
have undergone a change in tariff classification at the six-digit level,
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RVC(XX) means that the good must have a regional value content of not less than
XX percent as calculated under Article 3.3; and

WO means that the good must be wholly produced or obtained in accordance with
Article 3.2.
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ANNEX 3-B

TREATMENT FOR CERTAIN GOODS

Origin Conferring

(a)

(b)

“Certain goods” referred to in Article 3.5 as reflected in the lists referred to
in paragraph 7 and any subsequent amendments, which are reimported as the
goods that do not undergo any process beyond operations within the territory
of the reimporting Party for export as set out in Article 3.7 shall be deemed
to be originating in the territory of the Party, provided that the total value of
non-originating input'' does not exceed 40 percent of the FOB price of the
final good for which originating status is claimed.

Except as otherwise provided for in this Annex, relevant rules in this Chapter
shall be applied, mutatis mutandis, to the origin conferring of the goods to
which Article 3.5 applies.

Specific Procedures for the Implementation of Article 3.5

(a)

(b)

(c)

(d)

Certificate of Origin for goods covered by Article 3.5 shall be issued by the
issuing authority'® of the exporting Party in accordance with Section B of
this Chapter.

The issuing authority of the exporting Party shall indicate in the Certificate
of Origin that the good is covered by Article 3.5,

Except as otherwise provided for in this Annex, the relevant Articles in
Section B of this Chapter shall be applied, mutatis mutandis, to the goods to
which Article 3.5 applies.

Korea shall assist the customs authority of Viet Nam to conduct verification
on goods covered by Article 3.5 in accordance with the relevant Articles in
Section B of this Chapter.

Special Safeguard

(a)

When a Party determines that there is an increase of importation of a good
covered by Article 3.5 into the territory of that Party in such quantities and
under such conditions as to cause, or threaten to cause, serious injury to its
domestic industry, that Party shall be free to suspend the application of
Article 3.5 to such a good for such a period of time as it may consider
necessary to prevent or remedy such injury or threat to cause injury to the

"' "Total value of non-originating input" shall mean the value of any non-originating materials added inside as
well as any materials added and all other cost accumulated outside Korea and Viet Nam, including transport

"> For Korea, for the purposes of this Annex, “issuing authority” means the Korean Customs Authority.
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(b)

©

(d)

(e)

domestic industry of the Party.

A Party that intends to suspend the application of Article 3.5 pursuant to
subparagraph (a) shall notify the other Party two months in advance of the
start of the suspension period and afford the other Party an opportunity to
exchange views with it in respect of the proposed suspension.

The period mentioned in subparagraph (a) may be extended provided that the
Party that has taken the action of suspension has determined that the
suspension continues to be necessary to prevent or remedy injury.

In critical circumstances, where delay would cause damage which would be
difficult to repair, the suspension of the application of Article 3.5 under
subparagraph (a) may be taken provisionally without two-month advance
notification to the other Party, on the condition that the notification shall be
made before such suspension takes effect.

When a Party has made a determination mentioned in subparagraph (a) and
the requirements set out in subparagraph (b) are fulfilled, the Party
concerned may suspend the application of Article 3.5 unilaterally and
unconditionally, including as follows:

(i) there shall be no obligation to prove that there is serious injury;

(ii) there shall be no obligation for advance consultation;

(iii) there shall be no limit to the duration or frequency of suspension;
and

(iv) there shall be no obligation for compensation.

4, Annual Review

(a)

(b)

The Parties shall review the implementation and operation of Article 3.5 in
the Joint Committee . For this purpose:

(1) the exporting Party shall provide the Joint Committee with a brief
factual report on the operation of Article 3.5, including export
statistics of each good listed in paragraph 7 to the importing Party
during the previous one-year period; and

(i) the importing Party shall provide, upon request of the Joint
Committee, information pertaining to the denial of claims for
preferential tariff treatment, if any, including the number of
Certificates of Origin not accepted, and reasons for the denial.

The Joint Committee may request such additional information as it may

consider necessary for its review of the implementation and operation of
Article 3.5 from the exporting Party.
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(c) Taking into account the result of the review provided for in subparagraph (a),
the Joint Committee may make recommendations as it may consider
necessary.

5. Dispute Settlement

Any dispute concerning the interpretation, implementation or application of this Annex shall
not be subject to the procedures and mechanism as set out in Chapter 15 (Dispute
Settlement).

6. Relations to other Provisions of this Agreement

Nothing in this Annex shall affect the rights and obligations of the Parties under this
Agreement, including Article 7.1(Application of a Safeguard Measure).

7. List of Goods
The following shall be the list of goods covered by this Annex. A Party may request

“amendment of the list referred to in this paragraph, which the other Party shall consider in
good faith. Such amendment shall be adopted when mutually agreed by both Parties.

No. HS 6 (2012) Product Description (HS 6)
1 121221 Fit for human consumption
2 321310 Colours in sets
3 340700 Modelling pastes, including those put up for children's amusement; preparations

known as "dental wax" or as "dental impression compounds", put up in sets, in
packings for retail sale or in plates, horseshoe shapes, sticks or similar forms;
other preparations for use in dentistry, with a basis of plaster (of calcined gypsum
or calcium sulphate).

4 350610 Products suitable for use as glues or adhesives, put up for retail sale as glues or
adhesives, not exceeding a net weight of 1 kg

5 381740 Fittings

6 392310 Boxes, cases, crates and similar articles

7

8

392329 Of other plastics
392350 Stoppers, lids, caps and other closures

9 392690 Other

10 401699 Other

11 420229 Other

12 481940 Other sacks and bags, including cones
13 520839 Other fabrics

14 550932 Multiple (folded) or cabled yam
15 560811 Made up fishing nets

16 580421 Of man-made fibres

17 581092 Of man-made fibres

18 610230 Of man-made fibres

18 610290 Of other textile materials

20 610711 Of cotton

21 610791 Of cotton

22 610821 Of cotton

23 610822 Of man-made fibres

24 610891 Of cotton

25 610910 Of cotton
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No. | HS 6(2012) Product Description (HS 6)

28 610990 Of cther textile materials

27 6811011 Of wool

28 611120 Of cotton

29 611130 Of synthetic fibres

30 611522 Of synthetic fibres, measuring per single yarn 67 decitex or more

31 611529 Of other textile materials

32 611594 Of wool or fine animal hair

33 611595 Of cotton

34 611596 Of synthetic fibres

35 611599 Of other textile materials

38 620113 Of man-made fibres

37 620119 Of other textile materials

38 620193 Of man-made fibres

39 620211 Of wool or fine animal hair

40 620213 Of man-made fibres

41 620293 Of man-made fibers

42 620312 Of synthetic fibres

43 620319 Of other textile fibres

44 620331 Of wool or fine animal hair

45 620333 Of synthetic fibres

46 620341 Of wool or fine animal hair

47 620342 Of cotton

48 620343 Of synthetic fibres

49 620433 Of synthetic fibres

50 620443 Of synthetic fibres

51 620453 Of synthetic fibres

52 620462 Of cotton

53 620463 Of synthetic fibres

54 6820520 Of cotton

b5 620530 Of man-made fibres

56 620640 Of man-made fibres

57 620690 Of other textile materials

58 620711 Of cotton

59 620719 Of other textile materials

60 620799 Of other textile materials

61 620892 Of man-made fibres

62 621143 Of man-made fibres

83 621600 Gloves, mittens and mitts.

64 630231 Of cotton

65 630493 Not knitted or crocheted, of synthetic fibres

66 630532 Flexible intermediate bulk containers

67 630533 Cther, of palyethylene or polypropylene strip or the like

68 630612 Of synthetic fibres

69 630790 Other

70 650700 Head-bands, lining, covers, hat foundations, hat frames, peaks and chinstraps, for
headgear.

71 691200 Ceramic tableware, kitchenware, other household articles and toilet articles, other
than of porcelain or china.

72 691490 Other

73 732393 Of stainless steel

74 761699 Cther

75 841330 Fuel, [ubricating or cooling medium pumps for internal combustion piston engines

76 842123 Oil or petrol-filters for internal combustion engines

77 848490 Other

78 850110 Motors of an output not exceeding 37.5 W
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No. HS 6 (2012) Product Description (HS 6)

79 850300 Parts suitable for use solely or principally with the machines of heading 85.01 or
85.02.

80 851240 Windscreen wipers, defrosters and demisters

81 851290 Parts

82 851610 Electric instantaneous or storage water heaters and immersion heaters

83 851660 Other ovens; cockers, cooking plates, boiling rings, grillers and roasters

84 851690 Parts

85 851770 Parts

86 852990 Other

87 853669 Other

88 853670 Connectors for optical fibres, optical fibre bundles or cables

89 853890 Other

90 853990 Parts

a1 854430 Ignition wiring sets and other wiring sets of a kind used invehicles, aircraft or ships

92 854442 Fitted with connectors

93 870892 Silencers (mufflers) and exhaust pipes; parts thereof

94 870894 Steering wheels, steering columns and steering boxes; parts thereof

95 870899 Other

96 940510 Chandeliers and other electric ceiling or wall lighting fittings, excluding those of a
kind used for lighting public open spaces or thoroughfares

97 940592 Of plastics

98 940599 Other

99 960820 Felt tipped and other porous-tipped pens and markers

100 960210 Pencils and crayons, with leads encased in a rigid sheath

3-23




ANNEX 3-C

CERTIFICATE OF ORIGIN
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ATTACHMENT 1

Original (Duplicate/Triplicate)

1. Goods consigned from (Exporter's business name, address, country)

Reference No.
VIETNAM-KOREA FREE TRADE AGREEMENT
PREFERENTIAL TARIFF

CERTIFICATE QF ORIGIN
(Combined Declaration and Certificate)

2. Goods consigned to (Consignee’s name, address, country)

FORM VK
Issued in (Country)

See Notes Overleaf

3. Means of transport and route (as far as known)

Departure date

Vessel's name/Aircraft etc,

4. For Official Use

Preferential Tariff Treatment Given Under Viet Nam-
Korea Free Trade Agreement

]

Preferential Tariff Treatiment Not Given (Please
state reason/s)

Port of Discharge
Signature of Authorized Signatory of the Importing
Country
5. Item 6. Marks and 7. Number and type of 8. Origin criterion 9. Gross weight or 10. Number and
(see Overleaf
number numbers on packages, description of Notes) other quantity date of
packages goods (including quantity and value invoices

where appropriate and HS

country)

code of the good in the importing

(FOB only when
RVC criterion is
used)

11. Declaration by the exporter

The undersigned hereby declares that the above
details and statement are correct, that all the goods
were produced in

(Country)

and that they comply with the origin requirements
specified for these goods in the Viet Nam-Korea
Free Trade Agreement for the goods

12, Certification

Itis hereby certified, on the basis of control
carried out, that the declaration by the
exporter 5 correct.

exported to
(Importing Country)
Place and date, signature of Place and date, signature and stamp of
authorized signatory certifying authority
13.Remarks
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OVERLEAF NOTES

1. The Parties which accept this form for the purposes of preferential tariff treatment
under the Viet Nam-Korea Free Trade Agreement (VKFTA):

THE SOCIALIST REPUBLIC OF VIET NAM

THE REPUBLIC OF KOREA
2. CONDITIONS: To enjoy preferential tariff under the VKFTA, goods sent to any
Party listed above shall:
(1) fall within a description of goods eligible for concessions in the country of
destination;

(i) comply with the transportation conditions in accordance with Article
3.8(Direct Transport) ef the VKFTA; and

(iii)  comply with the origin criteria in Chapter 3(Rules of Origin and Origin
Procedures) of the VKFTA.

3. ORIGIN CRITERIA: For goods that meet the origin criteria, the exporter or producer
must indicate in box 8 of this Form, the origin criteria met, in the manner shown in the
following table:

Circumstances of production ¢r manufacture in the exporting party named Insertin box 8

in box 11 of this form

(a} Goods wholly obtained or produced in the territory of the exporting “Won
Party

(b) Goods satisfying the Product Specific Rules

- Change in Tariff Classification

- Regional Value Content

- Regional Value Content + Change in Tariff’ Classification

- Specific Processes

-“CTC”

- “RVC” that needs to be met for the good to
qualify as originating; e.g. “RVC 45%”

- The combination rule that needs to be met for
good to qualify as onginating; e.g. “CTH +
RVC 40%”

“Specific Processes”

(¢} Goods produced entirely in the territory of the exporting Party “PE”
exclusively from originating materials
(d) Goods satisfying Article 3.5 “Article 3.57
4. FEACH ARTICLE MUST QUALIFY: It should be noted that all the goods in a

consignment must qualify separately in their own right. This is of particular relevance when
similar articles of different sizes or spare parts are sent.

5. DESCRIPTION OF GOODS: The description of goods must be sufficiently detailed
to enable the goods to be identified by the customs officers examining them. Any trade mark
shall also be specified.
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6. FREE-ON-BOARD (FOB) VALUE: The FOB value in box 9 shall be reflected
only when the Regional Value Content criterion is applied in determining the origin of
goods.

7. HARMONIZED SYSTEM CODE: The Harmonized System code shall be that of the
importing Party.

8. EXPORTER: The term “exporter” in box 11 may include the manufacturer or the
producer,

9. FOR OFFICIAL USE: The customs authority of the importing Party must indicate
(V) in the relevant boxes in box 4 whether or not preferential tariff treatment is accorded.

10. REMARKS IN BOX 13:
0 In cases where invoices are issued by a non-party, “Non-Party Invoicing”
should be recorded and such information as name and country of the

company issuing the invoice shall be indicated;

(i1) Other remarks should be recorded as necessary.
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Reference No.

Original (Duplicate/Triplicate)
(Additional Page)

ATTACHMENT 2

5. Item

number

6. Marks and

numbers on
packages

7. Number and type of

packages, description of

goods (including quantity

where appropriate and HS

code of the good in the importing

country)

8. Origin criterion
(see Overleafl
Notes)

9. Gross weight

or other quantity
and value

(FOB only when
RVC criterion is
used)

10, Number and

date of
invoices

11, Declaration by the exporter

The undersigned hereby declares that the abave
details and statement are correct, that all the goods

were produced in

and that they comply with the origin requirements
specified for these goods in the Viet Nam-Korea

Free Trade Agreement for the goods
exported to

(Importing Country)

Place and date, signature of
authorized signatory

12. Certification

exparter is correct.

It is hereby certified, on the basis of control
carried out, that the declaration by the

Place and date, signature and stamp of
certifying authority

13. Remarks
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CHAPTER 4
CUSTOMS ADMINISTRATION AND TRADE FACILITATION

Article 4.1 : Publication

1. Each Party shall, to the extent possible, publish, including on the internet, its customs
laws, regulations, and general administrative procedures in English.

2. Each Party shall designate or maintain one or more inquiry points to address
inquiries by interested persons concerning customs matters and shall make available on the
internet information concerning the procedures for making such inquiries.

3. Each Party shall, to the extent possible, publish in advance any regulation of general
application governing customs matters that it proposes to adopt and shall provide interested
persons with the opportunity to comment before adopting them.

Article 4.2 : Release of Goods

1. In order to facilitate bilateral trade, each Party shall adopt or maintain simplified
customs procedures for the efficient release of goods.

2. Pursuant to paragraph 1, each Party shall adopt or maintain procedures that:

(a) provide for the release of goods within a period no greater than required to
ensure compliance with its domestic customs laws and regulations;

(b) provide for customs information to be submitted and processed
electronically before the goods arrive in order for them to be released on
their arrival;

(c) allow goods to be released at the point of arrival, without temporary transfer
to warehouses or other facilities; and

(d) allow importers to withdraw goods prior to the final determination of
customs duties, taxes, and fees by the importing Party’s customs authority
when these are not determined prior to or promptly upon arrival, provided
that all other regulatory requirements have been met.!

Article 4.3 : Automation

Each Party shall, to the extent possible, use information technology that expedites procedures
for the release of goods and shall:

' A Party may require importers to provide guarantees in the form of sureties, deposits, or other appropriate
instruments sufficient to cover payment of the customs duties, taxes, and fees it ultimately applies in connection
with the importation of the good.
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(a) make electronic systems accessible to customs users;

(b) endeavor to use international standards;

(c) endeavor to develop electronic systems that are compatible with the other
Party’s systems, in order to facilitate bilateral exchange of international trade
data; and

(d) endeavor to develop a set of common data elements and processes in

accordance with World Customs Organization (hereinafter referred to as
“WCO”) Customs Data Model and related WCO recommendations and
guidelines.

Article 4.4 : Risk Management

Each Party shall adopt or maintain electronic or automated risk management systems for
assessment and targeting that enable the Party to focus its inspection activities on high-risk
goods and that simplify the clearance and movement of low-risk goods.

Article 4.5 : Cooperation

To the extent possible, the Parties affirm their commitments to facilitate the legitimate
movement of goods and shall exchange expertise on measures to improve customs techniques
and procedures on computerized systems, and other issues as the Parties mutually determine.

Article 4.6 : Confidentiality

1. A Party shall maintain the confidentiality of the information provided by the other
Party pursuant to this Chapter and Chapter 3 (Rules of Origin and Origin Procedures), and
protect it from disclosure that could prejudice the competitive position of the person
providing the information. Any violation of the confidentiality shall be treated in accordance
with the domestic laws and regulations of each Party.

2. The information referred to in paragraph 1 shall not be disclosed without the specific
permission of the person or government providing such information except to the extent that
it may be required to be disclosed in administrative proceedings or subsequent appeal
proceedings.

Article 4.7 : Express Shipments
Each Party shall adopt or maintain expedited customs procedures for express shipments,

regardless of their weights or customs values, while maintaining appropriate customs control
and selection. These procedures shall:
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(a) provide a separate and expedited customs procedures for express shipments;

(b) provide for information necessary to release an express shipment to be
submitted and processed electronically before the shipment arrives;

(c) allow submission of a single manifest covering all goods contained in an
express shipment, through, if possible, electronic means;

(d) to the extent possible, provide for certain goods to be cleared with a
minimum of documentation; and

(e) under normal circumstances, provide that no customs duties or taxes will be
assessed on, nor will formal entry documents be required for, express
shipments that do not exceed certain value established by the domestic laws
and regulations of the Party.’

Article 4.8 : Review and Appeal

Each Party shall ensure that, with respect to its determinations on customs matters, importers
in its territory have access to:

(a) a level of administrative review independent of the official or office that
issued the determinations;> and

{b) judicial review of the determinations.
For greater certainty, each Party shall allow an exporter or producer to provide information
directly to the Party conducting the review and to request that Party to treat that information
as confidential in accordance with Article 4.6.
Article 4.9 : Penalties
Each Party shall adopt or maintain measures that allow for the imposition of penalties by a
Party’s customs authority for violations of its domestic customs laws, regulations, and
procedural requirements, including those governing tariff classification, customs valuation,
country of origin, and claims for preferential tariff treatment under this Agreement.

Article 4.10 : Advance Rulings

1. Each Party, through its customs authority, shall issue, before a good is imported into

2 Notwithstanding this subparagraph, a Party may require express shipments to be accompanied by an airway
bill or another bill of lading. For greater certainty, a Party may assess customs duties or taxes, and may require
formal entry documents, for restricted goods.

* For Korea, administrative review under this subparagraph may include review by Korea’s Tax Tribunal.




its territory, a written advance ruling at the written reciuest of an importer in its territory, or an
exporter or producer in the territory of the other Party” with regard to:

(a) tariff classification;

(b) the application of customs valuation criteria for a particular case, in
accordance with the Customs Valuation Agreement;

(c) whether a good is originating; and
(d) other matters as the Parties may agree.
2. Each Party, through its customs authority, shall issue an advance ruling within 90

days after the Party receives a request provided that the applicant has submitted all
information that the Party requires, including, if the Party requests, a sample of the good for
which the applicant is seeking an advance ruling. In issuing an advance ruling, the Party shall
take into account facts and circumstances the applicant has provided. For greater certainty, a
Party may decline to issue an advance ruling if the facts and circumstances forming the basis
of the advance ruling are the subject of administrative or judicial review. A Party that,
pursuant to this paragraph, declines to issue an advance ruling shall promptly notify the
applicant in writing, setting forth the relevant facts and the basis for its decision to decline to
issue the advance ruling.

3. Each Party shall provide that advance rulings shall take effect on the date they are
1ssued, or on another date specified in the ruling, provided that the facts or circumstance on
which the ruling is based remain unchanged.

4. The issuing Party may modify or revoke an advance ruling where:
(a) the ruling was based on an error of fact or law (including human error);
(b) the information provided is false or inaccurate;
© there is a change in its domestic laws consistent with this Agreement; or
(d) there is a change in a material fact or circumstances on which the ruling was
based.
5. The issuing Party may modify or revoke a ruling retroactively only if the ruling was

based on inaccurate or false information provided by the applicant.

6. Each Party shall ensure that applicants have access to administrative review of
advance rulings.

7. Subject to any confidentiality requirements in its domestic laws and regulations, each
Party shall publish its advance rulings, including on the internet.

* For greater certainty, an importer, exporter, or producer may submit a request for an advance ruling through a
duly authorized representative.
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Article 4,11 : Consultations

1. Each customs authority may request consultations with the other customs authority
on any matter arising from the operation or implementation of this Chapter and Chapter 3
(Rules of Origin and Origin Procedures). Such consultations shall be conducted through the
relevant contact points.

2. In the event that such consultations fail to resolve any such matter, the requesting
Party may refer the matter to the Customs Committee referred to in Article 4.12.

Article 4.12 : Customs Committee

1. The Parties hereby establish a Customs Committee (hereinafter referred to as the
“Committee”) composed of the customs authorities of the Parties. The competent authorities
of the Parties may join the Committee if the Parties deem it necessary.

2. The Committee shall ensure the proper functioning of this Chapter and Chapter 3
(Rules of Origin and Origin Procedures) and examine all the issues arising from the
application of these Chapters.

3. The functions of the Committee shall include:

() monitoring and implementing of this Chapter and Chapter 3 (Rules of Origin
and Origin Procedures)

(b) establishing uniform guidelines for the effective, uniform, and consistent
interpretation of this Chapter and Chapter 3 (Rules of Origin and Origin
Procedures);

(© revising Annex 3-A (Product Specific Rules) on the basis of the transposition

of the Harmonized System;

(d) where necessary, finding solutions for issues related to taniff classification,
customs valuation, calculation of the regional value content and other
customs matters which may adversely affect trade facilitation between the
Parties in the process of implementation of this Chapter or Chapter 3 (Rules
of Origin and Origin Procedures); and

(e) reviewing revision, and reaching agreement on revision, of this Chapter and
Chapter 3 (Rules of Origin and Origin Procedures).

4. The Committee shall meet every year, or as otherwise agreed, alternating between
the Parties.

4-5




CHAPTER 5
SANITARY AND PHYTOSANITARY MEASURES
Article 5.1 ;: Objectives
The objectives of this Chapter are to:
(a) enhance the Parties’ implementation of the SPS Agreement, taking into
account international standards, guidelines and recommendations developed

by relevant international organizations;

{b) minimize negative effects on bilateral trade while protecting human, animal or
plant life or health in the territories of the Parties; and

(c) strengthen technical cooperation and consultations between the competent
authorities of the Parties.
Article 5.2 : Scope and Definitions
l. This Chapter shall apply to the adoption or enforcement of all sanitary and
phytosanitary (hereinafter referred to as “SPS”) measures of a Party which may, directly or
indirectly, affect bilateral trade between the Parties.

2. For the purposes of this Chapter:

(a) SPS Agreement means the Agreement on the Application of Sanitary and
Phytosanitary Measures in Annex 1A to the WTO Agreement; and

(b) the definitions contained in Annex A to the SPS Agreement shall apply.

Article 5.3 : General Provisions

1. The Parties reaffirm their existing rights and obligations with respect to each other
under the SPS Agreement, taking into account international standards, guidelines and
recommendations developed by relevant international organizations.

2. Neither Party shall apply its SPS measures as an arbitrary or unjustifiable
discrimination or a disguised restriction on trade between the Parties.

Article 5.4 : Technical Cooperation

1. The Parties agree to explore the opportunity for technical cooperation in SPS areas,
with a view to enhancing the mutual understanding of the regulatory systems of the Parties,
building capacity of the Parties, acquiring confidence between competent authorities of the
Parties, and minimizing the negative effects on bilateral trade.




2. The Parties shall give due consideration to cooperation relating to SPS issues. Such
cooperation, which shall be on mutually agreed terms and conditions, may include, but is not

limited to:

(2)

(b)

(©)

(d)

(¢)

(f)

(2)

furthering exchange of experience and cooperation in the development and
application of domestic SPS measures as well as international standards;

strengthening cooperation with respect to, inter alia, risk analysis
methodology, disease or pest control methods, and laboratory testing
techniques;

developing exchange programs for relevant officials of competent authorities,
for the purposes of building capacity and confidence of the Parties regarding
animal disease and plant pest management;

exchanging information, upon request of a Party, on outbreak of any
significant animal disease or incident related to food safety, and follow-up

measures including related domestic regulations and their explanations;

enhancing cooperation and exchange of experience between the WTO SPS
Enquiry Points of the Parties;

carrying out joint research and sharing the result of such research in SPS areas
including animal disease, plant pest and food safety; and

any other cooperative activity mutually agreed by the Parties.

Article 5.5 : Committee on Sanitary and Phytosanitary Measures

1. For the purposes of effective implementation and operation of this Chapter, the
Parties hereby agree to establish a Committee on Sanitary and Phytosanitary Measures
(hereinafter referred to as the “Committee”) comprising representatives of each Party’s
competent authorities of SPS matters.

2. The Committee’s functions shall include:
(a) monitoring the implementation of this Chapter;
(b) providing a forum to exchange relevant information regarding each Party’s
SPS measures, which may, directly or indirectly, affect trade between the
Parties;
(c) conducting consultations on and review of any matter relating to the

development or application of SPS measures that affect, or may affect, trade
between the Parties, and if necessary, upon request of a Party, giving positive
consideration to establishing technical working group, within a reasonable




period of time, on the basis of terms and conditions to be agreed by the
Committee:;

(d) enhancing mutual understanding of each Party’s SPS measures and the
regulatory processes related to those measures;

(e) identifying, discussing and reviewing technical cooperation between the
Parties including the cooperative efforts in international fora; and

H) carrying out other functions mutually agreed by the Parties.

3. Each Party shall ensure that appropriate representatives with responsibility for SPS
matters participate in the Committee meetings, and all decisions made by the Committee shall
be by mutual agreement.

4. The Committee shall meet in person within one year from the date of entry into force
of this Agreement and at least once annually thereafter or at any time mutually determined by
the Parties. The meetings may be conducted via teleconference, via videoconference, or
through other means as mutually agreed by the Parties.

5. In order to find the most effective way to implement the SPS Agreement, with respect
to SPS measures adopted by a Party affecting bilateral trade, upon request of the other Party,
the Parties shall, if necessary, enter into consultations on the basis of terms and conditions to
be agreed by the Committee, within a reasonable period of time from the date of the request,
with a view to seeking to address SPS matters of mutual interest of the Parties.

6. The Parties shal! establish the Committee not later than 90 days after the date of entry
into force of this Agreement through an exchange of letters identifying the primary
representative of each Party to the Committee and establishing the Committee’s terms of
reference,
7. With a view to coordinating the Committee meetings and providing a means of
information exchange within a reasonable period of time, the Parties shall designate the
following contact points, ensuring the provided information is kept up to date:

(a) for Viet Nam, the Ministry of Agriculture and Rural Development; and

(b) for Korea, the Ministry of Agriculture, Food and Rural Affairs;

or their respective successors.
Article 5.6 : Dispute Settlement

The provisions of Chapter 15 (Dispute Settlement) shall not apply to any matter arising under
this Chapter.
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CHAPTER 6
TECHNICAL BARRIERS TO TRADE

Article 6.1 : Objectives
The objectives of this Chapter are to:

(a) increase and facilitate trade between the Parties, through the improvement of
the implementation of the TBT Agreement;

(b) ensure that standards, technical regulations, and conformity assessment
procedures do not create unnecessary obstacles to trade; and

(c) enhance joint cooperation between the Parties.

Article 6.2 : Affirmation of the TBT Agreement

The Parties affirm their existing rights and obligations with respect to each other under the
TBT Agreement, and to this end the TBT Agreement is incorporated into and made part of
this Agreement, mutatis mutandis.

Article 6.3 : Scope

1. This Chapter shall apply to all standards, technical regulations, and conformity
assessment procedures of central and local government bodies that may affect the trade in
goods between the Parties.

2. Notwithstanding paragraph 1, this Chapter shall not apply to sanitary and
phytosanitary measures as defined in Annex A to the Agreement on the Application of
Sanitary and Phytosanitary Measures in Annex 1A to the WTO Agreement or to technical
specifications prepared by governmental bodies for production or consumption requirements
of such bodies.

Article 6.4 : International Standards

1. As a basis for its technical regulations and conformity assessment procedures, each
Party shall use relevant international standards, guides, and recommendations to the extent
provided in Articles 2.4 and 5.4 of the TBT Agreement.

2. In determining whether an international standard, guide, or recommendation within
the meaning of Articles 2.4, 5.4 and Annex 3 of the TBT Agreement exists, each Party shall
apply the Decision of the Committee on Principles for the Development of International
Standards, Guides and Recommendations with relation to Articles 2, 5 and Annex 3 of the




Agreement’ adopted on 13 November 2000 by the WTO Committee on Technical Barriers to
Trade (hereinafter referred to as the “TBT Committee”).

Article 6.5 : Technical Regulations

1. Each Party shall, upon written request of the other Party, give positive consideration
to accepting as equivalent technical regulations of the other Party, even if these regulations
differ from its own, provided that it is satisfied that these regulations adequately fulfill the
objectives of its own regulations.

2, Where a Party does not accept a technical regulation of the other Party as equivalent
to its own, it shall, upon request of the other Party, explain the reasons for its decision.

Article 6.6 : Conformity Assessment Procedures

1. Each Party shall give positive consideration to accepting the results of conformity
assessment procedures of the other Party, even where those procedures differ from its own,
provided that it is satisfied that those procedures offer an assurance of conformity with
applicable technical regulations or standards equivalent to its own procedures.

2. Each Party shall seek to enhance the acceptance of the results of conformity
assessment procedures conducted in the territory of the other Party with a view to increasing
efficiency, avoiding duplication and ensuring cost effectiveness of the conformity
assessments, In this regard, each Party may choose, depending on the situation of the Party
and the specific sectors involved, a broad range of approaches. These may include, but are
not limited to:

() agreements on mutual acceptance of the results of conformity assessment
procedures with respect to specific technical regulations conducted by bodies
located in the territory of the other Party;

(b) adoption of accreditation or nomination procedures for qualifying
conformity assessment bodies located in the territory of the other Party;

(©) designation of conformity assessment bodies located in the territory of the
other Party;
{d) recognition by a Party of the results of conformity assessment procedures

conducted in the territory of the other Party;

(e) voluntary arrangements between conformity assessment bodies in the
territory of each Party; and

) supplier’s declaration of conformity.

' Annex 2 to Part 1 of G/TBT/1/Rev.11 and the subsequent revisions
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3. The Parties shall exchange information on their experience in the development and
application of the approaches in subparagraphs 2(a) through (f) and other appropriate
approaches with a view to facilitating the acceptance of the results of conformity assessment
procedures.

4. A Party shall, upon request of the otber Party, explain its reasons for not accepting
the results of any conformity assessment procedure performed in the territory of that other

Party.

5. A Party shall, upon written request of the other Party, give positive consideration to
accrediting, approving, or otherwise recognizing the conformity assessment bodies
recommended by the other Party, which have a local presence in the former Party’s territory.

6. The Parties shall endeavor to promote information exchange relating to the APEC
Mutual Recognition Arrangement for Conformity Assessment of Telecommunications
Equipment.

Article 6.7 : Transparency

L. Upon request of the other Party, each Party shall provide, whenever possible, the
other Party with an online link to, or a copy of, the complete text of the technical regulations
and conformity assessment procedures which are notified according to Articles 2.9.3 and
5.6.3 of the TBT Agreement.

2. Each Party shall allow, whenever possible, a period of at least 60 days following the
notification of its proposed technical regulations and conformity assessment procedures for
the public and the other Party to provide written comments, except where urgent problems of
safety, health, environmental protection, or national security arise or threaten to arise.

3. Each Party shall, upon request of the other Party, provide information on the
objectives of, and rationale for, a technical regulation or conformity assessment procedure
that the Party has adopted or is proposing to adopt.

4, A Party shall endeavor to give positive consideration to a reasonable request of the
other Party, received prior to the end of the comment pericd following the notification of a
proposed technical regulation, for extending the period of time between the publication of the
technical regulation and its entry into force, except where this would be ineffective in
fulfilling the legitimate objectives pursued.

5. The Parties shall ensure, whenever possible, that all adopted technical regulations
and conformity assessment procedures are available on official websites.

Article 6.8 : Joint Cooperation

L. The Parties shall strengthen their cooperation in the field of standards, technical

regulations, and conformity assessment procedures with a view to increasing the mutual
understanding of their respective systems and facilitating access to their respective markets.
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In particular, the Parties will seek to identify, develop, and promote trade facilitating
initiatives regarding standards, technical regulations, and conformity assessment procedures
that are appropriate for particular issues or sectors.

2. These initiatives may include:

(a) information exchange on standards, technical regulations, and conformity
assessment procedures;

(b) cooperation on regulatory issues, such as transparency, promotion of good
regulatory practices, harmonization with international standards, and use of
accreditation to qualify conformity assessment bodies;

() technical assistance directed at reaching effective and full compliance with
metrology demands arising from this Chapter and the TBT Agreement; and

(d) use of mechanisms to facilitate the acceptance of results of conformity
assessment procedures conducted in the other Party’s territory.

3. A Party shall endeavor to give favorable consideration to any specific sector
proposed by the other Party for further cooperation under this Chapter, for example,
construction materials, cosmetics products, pharmaceutical products and medical devices, ef
celera.

Article 6.9 : Information Exchange

1. Any information or explanation that a Party provides upon request of the other Party
pursuant to this Chapter shall be communicated within a reasonable period of time , in written
form through regular mail or any other means accepted by the Parties, including electronic
mail. A Party shall endeavor to respond to each such request within 60 days.

2. Nothing in this Chapter shall be construed to require a Party te furnish any
information, the disclosure of which it considers contrary to its essential security interests.
Article 6.10 : Committee on Technical Barriers to Trade

L. For the purpose of the effective implementation and operation of this Chapter, the
Committee on Technical Barriers to Trade (hereinafter referred to as the “Committee™) shall
be established. The Committee shall be composed of representatives of the Parties.

2. The functions of the Committee shall include:

(a) facilitating the implementation of this Chapter and cooperation between the
Parties in all matters pertaining to this Chapter;

(b) monitoring the implementation, enforcement and administration of this
Chapter;
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(©)

promptly addressing any issue that a Party raises relating to the development,
adoption, application, or enforcement of standards, technical regulations, or
conformity assessment procedures;

(d)  coordinating and enhancing joint cooperation between the Parties in the areas
set out in Article 6.8;

(e) identifying mutually agreed priority sectors for enhanced cooperation,
including giving favorable consideration to any proposal made by either Party,

(f) exchanging information, upon request of a Party, on standards, technical
regulations, and conformity assessment procedures;

() exchanging information on developments in non-governmental, regional, and
multilateral fora engaged in activities related to standards, technical
regulations, and conformity assessment procedures;

{h) upon written request of a Party, consulting with the aim of solving any matter
arising under this Chapter within a reasonable period of time;

(1) reviewing this Chapter in light of any development under the TBT Agreement
and, if necessary, developing recommendations for amendments to this
Chapter;

) establishing, if necessary to achieve the objectives of this Chapter, issue-
specific or sector-specific ad hoc working groups;

(k) as it considers appropriate, reporting to the Joint Committee on the
implementation of this Chapter; and

()] taking any other steps that the Parties consider will assist them in
implementing this Chapter.

3. The Committee shall meet upon request of a Party. Meetings may be conducted in
person, or via teleconference, videoconference, or any other means as mutually agreed by the
Parties.

4. Where the Parties have had recourse to consultations under subparagraph 2(h), the

Committee shall, if the Parties agree, constitute consultations according to the Article 15.4
{Consultations).

5. The Committee shall be coordinated by:

(a)

(b)

for Viet Nam, the Directorate for Standards Metrology and Quality, Ministry of
Science and Technology; and

for Korea, the Korean Agency for Technology and Standards;
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or their respective successors.

6. Each Party shall designate a contact point who shall have the responsibility to
coordinate the implementation of this Chapter; and provide the other Party with the name of
this designated contact point and the contact detail of relevant officials in that organization,
including information on telephone, facsimile, e-mail and other relevant details. Each Party
shall promptly notify the other Party of any change of its contact point or any amendment to
the information of the relevant officials.

Article 6.11 : Definitions

1. For the purposes of this Chapter, TBT Agreement means the Agreement on
Technical Barriers to Trade, in Annex 1A to the WTO Agreement.

2. The definitions of Annex 1 to the TBT Agreement shall apply.




CHAPTER 7
TRADE REMEDIES

Section A : Safeguard Measures

Article 7.1 : Application of a Safeguard Measure

If, as a result of the reduction or elimination of a customs duty under this Agreement, an
originating good of the other Party is being imported into the territory of a Party in such
increased quantities, in absolute terms or relative to domestic production, and under such
conditions that the imports of such originating good from the other Party constitute a
substantial cause of serious injury, or threat thereof, to a domestic industry producing a like
or directly competitive good in the territory of the importing Party, the Party may take a
safeguard measure in the form of:

(a) suspending the further reduction of any rate of customs duty on the good
provided for under this Agreement; or

{b) increasing the rate of customs duty on the good to a level not to exceed the
lesser of:

(i) the most-favored-nation (MFN) applied rate of duty on the good in
effect at the time the action is taken; or

{i1) the base rate of customs duty specified in the Schedule to Annex 2-A
(Reduction or Elimination of Customs Duties) pursuant to Article 2.3
(Reduction or Elimination of Customs Duties).

Article 7.2 : Conditions and Limitations

1. A Party shall notify the other Party in writing on initiation of an investigation
described in paragraph 2 and shall consult with the other Party as far in advance of applying a
safeguard measure as practicable, with a view to reviewing the information arising from the
investigation and exchanging views on the measure.

2. A Party shall apply a safeguard measure only following an investigation by the
Party’s competent authorities in accordance with Articles 3 and 4.2(c) of the Safeguards
Agreement, and to this end, Articles 3 and 4.2(c) of the Safeguards Agreement are
incorporated into and made a part of this Agreement, mutatis mutandis.

3. In the investigation described in paragraph 2, the Party shall comply with the
requirements of Articles 4.2(a) and 4.2(b) of the Safeguards Agreement, and to this end,
Articles 4.2(a) and 4.2(b) of the Safeguards Agreement are incorporated into and made a part
of this Agreement, muiatis mutandis.
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4. Each Party shall ensure that its competent authorities complete any such investigation
within one year of the date of initiation.

5. Neither Party may apply a safeguard measure:

(a) except to the extent, and for such time, as may be necessary to prevent or
remedy serious injury and to facilitate adjustment;

(b) for a period exceeding two years, except that the period may be extended by
up to one year if the competent authorities of the importing Party determine, in
conformity with the procedures specified in this Article, that the measure
continues to be necessary to prevent or remedy serious injury and to facilitate
adjustment and that there is evidence that the industry is adjusting, provided
that the total period of application of a safeguard measure, including the
period of initial application and any extension thereof, shall not exceed three
years; or

(©) beyond the expiration of the transition period, except with the consent of the

other Party.
6. Neither Party may apply a safeguard measure more than once against the same good.
7. Where the expected duration of the safeguard measure is over one year, the importing

Party shall progressively liberalize it at regular intervals.

8. When a Party terminates a safeguard measure, the customs duty rate shall be the rate
that, according to the Party’s Schedule to Annex 2-A (Reduction or Elimination of Customs
Duties), would have been in effect but for the measure.

Article 7.3 : Provisional Measures

1. In critical circumstances where delay would cause damage that would be difficult to
repair, a Party may apply a safeguard measure on a provisional basis pursuant to a
preliminary determination by its competent authorities that there is clear evidence that
impotts of an originating good from the other Party have increased as the result of the
reduction or elimination of a customs duty under this Agreement, and such imports constitute
a substantial cause of serious injury, or threat thereof, to the domestic industry.

2. Before a Party’s competent authorities may make a preliminary determination, the
Party shall publish a public notice setting out how interested parties, including importers and
exporters, may obtain a non-confidential copy of the application requesting a provisional
safeguard measure, and shall provide interested parties at least 20 days after the date it
publishes the notice to submit evidence and views regarding the application of a provisional
measure. A Party may not apply a provisional measure until at least 45 days after the date its
competent authorities initiate an investigation.

3. The applying Party shall notify the other Party before applying a safeguard measure
on a provisional basis, and shall initiate consultations after applying the measure.
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4. The duration of any provisional measure shall not exceed 200 days, during which time
the Party shall comply with the requirements of paragraphs 2 and 3 of Article 7.2.

5. The Party shall promptly refund any tariff increase if the investigation described in
paragraph 2 of Article 7.2 does not result in a finding that the requirements of Article 7.1 are
met. The duration of any provisional measure shall be counted as part of the period described
in subparagraph 5(b) of Article 7.2.

Article 7.4 : Compensation

1. No later than 30 days after it applies a safeguard measure, a Party shall afford an
opportunity for the other Party to consult with it regarding appropriate trade liberalizing
compensation in the form of concessions having substantially equivalent trade effects or
equivalent to the value of the additional duties expected to result from the measure. The
applying Party shall provide such compensation as the Parties mutually agree.

2. If the Parties are unable to agree on compensation through consultations under
paragraph | within 30 days after consultations begin, the Party against whose originating
good the measure is applied may suspend the application of concessions with respect to
originating goods of the applying Party that have trade effects substantially equivalent to the
safeguard measure.

3. The applying Party’s obligation to provide compensation under paragraph 1 and the
other Party’s right to suspend concessions under paragraph 2 shall terminate on the date the
safeguard measure terminates.

4. Any compensation shall be based on the total period of application of the provisional
safeguard measure and of the safeguard measure.

5. The right of suspension referred to in paragraph 2 shall not be exercised for the first
24 months during which a safeguard measure is in effect, provided that the safeguard
measure has been applied as a result of an absolute increase in imports and that the safeguard
measure conforms to the provisions of this Agreement.

Article 7.5 : Global Safeguard Measures

1. Each Party retains its rights and obligations under Article XIX of GATT 1994 and the
Safeguards Agreement. This Agreement does not confer any additional rights or obligations
on the Parties with regard to actions taken under Article XiX of GATT 1994 and the
Safeguards Agreement, except that a Party taking a global safeguard measure may exclude
imports of an originating good of the other Party if such imports are not a substantial cause of
serious injury or threat thereof.

2. Upon request of the other Party, the Party intending to take safeguard measures shall
promptly provide written notification of all pertinent information on the initiation of a




safeguard investigation, the preliminary determination and the final finding of the
investigation.

3. Neither Party may apply, with respect to the same good, at the same time:
(a) a safeguard measure; and

(b a measure under Article XIX of GATT 1994 and the Safeguards Agreement.

Section B : Anti-dumping and Countervailing Duties

Article 7.6 : General Provisions

1. Except as otherwise provided for in this Agreement, cach Party retains its rights and
obligations under the WTO Agreement with regard to the application of anti-dumping and
countervailing duties.

2. The Parties shall ensure, immediately after any imposition of provisional measures
and in any case before the final determination, full and meaningful disclosure of all essential
facts and considerations which form the basis for the decision to apply measures, without
prejudice to Article 6.5 of the Anti-Dumping Agreement and Article 12.4 of the SCM
Agreement. Disclosures shall be made in writing, and interested parties shall be allowed
sufficient time to make their comments.

3. The Parties shall observe the following practices in anti-dumping or countervailing
cases between them in order to enhance transparency in the implementation of the WTO
Agreement:

(a) when dumping margins are established, assessed, or reviewed under Articles
2, 9.3, 9.5, and 11 of the Anti-Dumping Agreement regardless of the
comparison bases under Article 2.4.2 of the Anti-Dumping Agreement, all
individual margins, whether positive or negative, should be counted toward
the average;

(b} if a decision is taken to impose an anti-dumping duty pursuant to Article 9.1 of
the Anti-Dumping Agreement, the Party taking such a decision may apply the
‘lesser duty’ rule, by imposing a duty which is less than the dumping margin
where such lesser duty would be adequate to remove the injury to the domestic
industry; and

(c) the investigating Party shall request an exporter or producer in the territory of
the other Party for the timely response to its questionnaires. When the
investigating Party finds major deficiency in information in a questionnaire
response from relevant exporter or producer received before the deadline or
requires clarifications for the purposes of investigation, the investigating Party
shall demand missing information or request clarification of information
concerning the answers to the questionnaires. This procedure shall not be used
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to cause unwarranted delays in the investigation or to circumvent the deadlines
which are provided in the Party’s domestic laws and regulations.

Article 7.7 : Notification and Consultations

1. Upon receipt by a Party’s competent authorities of a properly documented anti-
dumping application with respect to imports from the other Party, and no later than 15 days
before initiating an investigation, the Party shall provide written notification to the other
Party of its receipt of the application and afford the other Party a meeting or other similar
opportunities regarding the application, consistent with the Party’s domestic laws and
regulations.

2. Upon receipt by a Party’s competent authorities of a properly documented
countervailing duty application with respect to imports from the other Party, and before
initiating an investigation, the Party shall provide written notification to the other Party of its
receipt of the application and afford the other Party a meeting to consult with its competent
authorities regarding the application.

Article 7.8 : Undertakings

1. After a Party’s competent authorities initiate an anti-dumping or countervailing duty
investigation, the Party shall transmit to the other Party’s embassy or competent authorities
written information regarding the Party’s procedures for requesting its authorities to consider
an undertaking on price including the timeframes for offering and concluding any such
undertaking if practicable.

2. In an anti-dumping investigation, where a Party’s authorities have made a preliminary
affirmative determination of dumping and injury caused by such dumping, the Party shall
afford due consideration, and adequate opportunity for consultations, to exporters of the other
Party regarding proposed price undertakings which, if accepted, may result in suspension of
the investigation without imposition of anti-dumping duties, through the means provided for
in the Party’s domestic laws, regulations and procedures.

3. In a countervailing duty investigation, where a Party’s authorities have made a
preliminary affirmative determination of subsidization and injury caused by such
subsidization, the Party shall afford due consideration, and adequate opportunity for
consultations, to the other Party and exporters of the other Party, regarding proposed
undertakings on price, which, if accepted, may result in suspension of the investigation
without imposition of countervailing duties, through the means provided for in the Party’s
domestic laws, reguiations and procedures.

Article 7.9 : Investigation after Termination Resulting from a Review
The Parties agree to examine, with special care, any application for initiation of an anti-

dumping investigation on a good originating in the other Party and on which anti-dumping
measures have been terminated in the previous 12 months as a result of a review. Unless this
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pre-initiation examination indicates that the circumstances have changed, the investigation
shall not proceed.

Article 7.10 : Cumulative Assessment

When imports from more than one country are simultaneously subject to anti-dumping or
countervailing duty investigation, a Party shall examine, with special care, whether the
cumulative assessment of the effect of the imports from the other Party is appropriate in light

of the conditions of competition between the imported goods and the conditions of
competition between the imported goods and the like domestic goods.

Section C : Committee on Trade Remedies

Article 7.11 : Committee on Trade Remedies

1. The Parties hereby establish a Committee on Trade Remedies (hereinafter referred to
as the “Committee™), comprising representatives at an appropriate level from relevant
agencies of each Party who have responsibility for trade remedies matters, including anti-
dumping, subsidies and countervailing measures, and safeguards issues.

2. The functions of the Committee shall include:

(a) enhancing a Party’s knowledge and understanding of the other Party’s trade
remedies laws, regulations, policies and practices;

®) overseeing the implementation of this Chapter;

() improving cooperation between the Parties’ authorities having responsibility
for matters on trade remedies;

(d) providing a forum for the Parties to exchange information on issues relating to
anti-dumping, subsidies and countervailing measures and safeguards;

(®) providing a forum for the Parties to discuss other relevant topics of mutual
interest including:

(1) international issues relating to trade remedies, including issues relating
to the WTO Doha Round Rules negotiations; and

(i)  practices by the Parties’ competent authorities in anti-dumping and
countervailing duty investigations such as the application of “facts

available” and verification procedures; and

® cooperating on any other matter that the Parties agree as necessary.
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3.

The Committee shall meet at least once a year and may meet more frequently as the

Parties may agree.

Section D : Definitions

Article 7.12 : Definitions

For the purposes of this Chapter:

domestic industry means, with respect to an imported good, the producers as a whole
of the like or directly competitive good operating in the territory of a Party, or those
whose collective output of the like or directly competitive good constitutes a major
proportion of the total domestic production of that good,;

safeguard measure means a measure described in Article 7.1;

serious injury means a significant overall impairment in the position of a domestic
industry;

substantial cause means a cause that is important and not less than any other cause;

threat of serious injury means serious injury that, on the basis of facts and not
merely on allegation, conjecture, or remote possibility, is clearly imminent; and

transition period means the ten-year period following the date this Agreement enters
into force, except that for any good for which the Schedule to Annex 2-A (Reduction
or Elimination of Customs Duties) of the Party applying the safeguard measure
provides for the Party to eliminate its tariffs on the good over a period of more than
10 years, transition period means the tariff elimination period for the good set out in
that Schedule.
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CHAPTER 8
TRADE IN SERVICES

Article 8.1 : Scope

I. This Chapter shall apply to measures by a Party affecting trade in services. Such
measures include measures in respect of:

(a) the purchase or use of, or payment for a service;

(b) the access to and use of, relating to the supply of a service, services which are
required by a Party to be offered to the public generally; and

() the presence, including commercial presence, in its territory of a service
supplier of the other Party.

2. For the purposes of this Chapter, measures by a Party means measures taken by:
(a) central or local governments or authorities; and
(b) non-governmental bodies in the exercise of powers delegated by central or

local governments or authorities.

3. This Chapter shall not apply to:

(a)

(b)

(c)
(d)

(e)

a service supplied in the exercise of the governmental authority within the
territory of each Party;

measures affecting air traffic rights, however granted, or measures affecting
services directly related to the exercise of air traffic rights, other than
measures affecting:

() aircraft repair and maintenance services;

(ii) the selling and marketing of air transport services; and

(ili)  computer reservation system services;

cabotage in maritime transport services;

subsidies or grants provided by a Party, or to any conditions attached to the
receipt or continued receipt of such subsidies or grants, except as provided for
in Article 8.16; or

measures affecting natural persons seeking access to the employment market

of a Party and measures regarding citizenship, residence or employment on a
permanent basis.
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4. Nothing in this Chapter shall prevent a Party from applying measures to regulate the
entry of natural persons of the other Party into, or their temporary stay in, its territory,
including those measures necessary to protect the integrity of, and to ensure the orderly
movement of natural persons across, its borders, provided that such measures are not applied
in a manner to nullify or impair the benefits' accruing to the other Party under the terms of a
specific commitment.

5. Articles 8.2 through 8.4 shall not apply to laws, regulations or requirements governing
the procurement by government agencies of services purchased for governmental purposes
and not with a view to commercial resale or with a view to use in the supply of services for
commercial sale.

Article 8.2 : National Treatment

In the sectors inscribed in its Schedule of Specific Commitments, and subject to any
conditions and qualifications set out therein, each Party shall accord to services and service
supplicrs of the other Party in respect of all measures affecting the supply of services,
treatment no less favorable than that it accords, in like circumstances, to its own services and
service suppliers.

Article 8.3 : Most-Favored-Nation Treatment

1. If, after this Agreement enters into force, a Party enters into any agreement on trade in
services with a non-Party in which it provides treatment to services or service suppliers of
that non-Party more favorable than that it accords, in like circumstances, to services or
service suppliers of the other Party under this Agreement, the other Party may request
consultations to discuss the possibility of extending, under this Agreement, treatment no less
favorable than that provided under the agreement with the non-Party. The requested Party
shall enter into consultations with the requesting Party bearing in mind the overall balance of
benefits.

2. The treatment, as set out in paragraph 1, shall not include any preferential treatment
accorded to services or service suppliers under:

(a) any existing bilateral, regional or international agreements with any non-Party;
or

(b) any bilateral or plurilateral agreement among ASEAN Member States.

Article 8.4 : Market Access

" The sole fact of requiring a visa for natural persons of certain countries and not for those of others shall not be
regarded as nullifying or impairing benefits under a specific commitment.
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1. With respect to the market access through the modes of supply of trade in services
defined in Article 8.20, a Party shall accord services and service suppliers of the other Party
treatment no less favorable than that provided for under the terms, [imitations and conditions
agreed and specified in its Schedule of Specific Commitments.?

2. In sectors where market access commitments are undertaken, the measures which a
Party shall not adopt or maintain either on the basis of a regional subdivision or on the basis
of its entire territory, unless otherwise specified in its Schedule of Specific Commitments, are
defined as:

(a) limitations on the number of service suppliers whether in the form of
numerical quotas, monopolies, exclusive service suppliers or the requirements
of an economic needs test;

(b) limitations on the total value of service transactions or assets in the form of
numerical quotas or the requirement of an economic needs test;

(c) limitations on the total number of service operations or on the total quantity of
service output expressed in terms of designated numerical units in the form of
quotas or the requirement of an economic needs test;>

(d) limitations on the total number of natural persons that may be employed in a
particular service sector or that a service supplier may employ and who are
necessary for, and directly related to, the supply of a specific service in the
form of numerical quotas or the requirement of an economic needs test;

(e) measures which restrict or require specific types of legal entity or joint venture
through which a service supplier may supply a service; and

) limitations on the participation of foreign capital in terms of maximum
percentage limit on foreign shareholding or the total value of individual or
aggregate foreign investment.

Article 8.5 : Additional Commitments

The Parties may negotiate commitments with respect to measures affecting trade in services
not subject to scheduling under Article 8.2 or 8.4, including those regarding qualifications,
standards or licensing matters. Such commitments shall be inscribed in a Party’s Schedule of
Specific Commitments.

?If a Party undertakes a market access commitment relating to the supply of a service through the mode of
supply referred to in subparagraph (a) of “trade in services” defined in Article 8.20 and if the cross-border
movement of capital is an essential part of the service itself, that Party is thereby committed to allowing such
movement of capital. If a Party undertakes a market access commitment relating to the supply of a service
through the mode of supply referred to in subparagraph (c) of “trade in services” defined in Article 8.20, it is
thereby committed to allowing related transfers of capital into its territory.

? This subparagraph does not cover measures of a Party which limit inputs for the supply of services.
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Article 8.6 : Schedules of Specific Commitments

1. Each Party shall set out in a Schedule the Specific Commitments it undertakes under

Articles 8.2, 8.4, and 8.5. With respect to sectors where such commitments are undertaken,
each Schedule shall specify:

(@) terms, limitations and conditions on market access;
(b) conditions and qualifications on national treatment;
(c) undertakings relating to additional commitments;
(dy  where appropriate, the timeframe for implementation of such commitments;
and
(e) the date of entry into force of such commitment.
2. Measures inconsistent with Article 8.2 shall be inscribed in the column relating to

Article 8.2, and measures inconsistent with Article 8.4 shall be inscribed in the column
relating to Article 8.4.

3. The Schedules of Specific Commitments shall be annexed to this Chapter and shall
form an integral part thereof.

Article 8.7 : Transparency

Further to Chapter 14 (Transparency):

(a)

(b)

(©)

each Party shall establish or maintain appropriate mechanisms for responding
to inquiries from the other Party regarding its regulations of general
application relating to the subject matter of this Chapter;

if, consistent with paragraphs 2 and 4 of Article 14.1 (Publication), a Party
does not publish in advance, and provide opportunity for comment on,
regulations of general application it proposes to adopt relating to the subject
maiter of this Chapter, it shall, upon request in writing by the other Party,
address in writing, to the extent possible, the reasons for not doing so; and

in accordance with its domestic laws and regulations, each Party shall allow a
reasonable period of time between publication of final regulations of general
application relating to the subject matter of this Chapter and their effective
date.

Article 8.8 : Domestic Regulation
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1. In sectors where specific commitments are undertaken, each Party shall ensure that all
measures of general application affecting trade in services are administered in a reasonable,
objective and impartial manner.

2. (a) Each Party shall maintain or institute as soon as practicable judicial, arbitral or
administrative tribunals or procedures which provide, upon request of an affected service
supplier, for the prompt review of, and where justified, appropriate remedies for,
administrative decisions affecting trade in services. Where such procedures are not
independent of the agency entrusted with the administrative decision concerned, the Party
shall ensure that the procedures in fact provide for an objective and impartial review.

(b) The provisions of subparagraph (a) shall not be construed to require a Party to
institute such tribunals or procedures where this would be inconsistent with its constitutional
structure or the nature of its legal system.

3. Where authorization is required for the supply of a service on which a specific
commitment has been made, the competent authorities of a Party shall, within a reasonable
period of time after the submission of an application considered complete under its domestic
laws and regulations, inform the applicant of the decision concerning the application. Upon
request of the applicant, the competent authorities of the Party shall provide, without undue
delay, information concerning the status of the application.

4. With a view to ensuring that measures relating to qualification requirements and
procedures, technical standards and licensing requirements do not constitute unnecessary
barriers to trade in services, the Joint Committee shall, through appropriate bodies it may
establish, develop any necessary disciplines. Such disciplines shall aim to ensure that such
requirements are, inter alia:

(a) based on objective and transparent criteria, such as competence and the ability
to supply the service;

(b) not more burdensome than necessary to ensure the quality of the service; and

©) in the case of licensing procedures, not in themselves a restriction on the
supply of the service.

5. (@) In sectors in which a Party has undertaken specific commitments, pending the
entry into force of disciplines developed in these sectors pursuant to paragraph
4, the Party shall not apply licensing and qualification requirements and
technical standards that nullify or impair such specific commitments in a
manner which:

(1) does not comply with the criteria outlined in subparagraph 4(a), (b) or
(c); and

(ii) could not reasonably have been expected of that Party at the time the
specific commitments in those sectors were made.
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{(b) In determining whether a Party is in conformity with the obligation under
subparagraph (a), account shall be taken of international standards of relevant
international organizations® applied by that Party.

6. In sectors where specific commitments regarding professional services are undertaken,
each Party shall provide for adequate procedures to verify the competence of professionals of
the other Party.

Article 8.9 : Recognition

1. For the purposes of fulfillment of its respective standards or criteria for the
authorization, licensing or certification of service suppliers, each Party may recognize the
education or experience obtained, requirements met, or licenses or certifications granted in
the other Party. Such recognition, which may be achieved through harmonization or
otherwise, may be based upon an agreement or arrangement between the Parties or the
relevant competent bodies or may be accorded autonomously.

2. A Party that is a party to an agreement or arrangement of the type referred to in
paragraph |, whether existing or future, shall afford adequate opportunity for the other Party,
if the other Party is interested, to negotiate its accession to such an agreement or arrangement
or to negotiate comparable ones with it. Where a Party accords recognition autonomously, it
shall afford adequate opportunity for the other Party to demonstrate that education,
experience, licenses, or certifications obtained or requirements met in the other Party’s
territory should be recognized.

3. A Party shall not accord recognition in a manner which would constitute a means of
discrimination between countries in the application of its standards or criteria for the
authorization, licensing or certification of service suppliers, or a disguised restriction on trade
in services.

4, Each Party shall endeavor:

(a) within 12 months from the date on which this Agreement enters into force, to
inform the Joint Committee of its existing recognition measures and state
whether such measures are based on the agreements or arrangements of the
type referred to in paragraph 1;

(b) to promptly inform the Joint Committee as far in advance as possible of the
opening of negotiations on an agreement or arrangement of the type referred to
in paragraph | in order to provide adequate opportunity to the other Party to
indicate its interest in participating in the negotiations before they enter a
substantive phase; and

* The term "relevant international organizations” refers to international bodies whose membership is open to the
relevant bodies of at least all Members of the WTO.
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(¢) - to promptly inform the Joint Committee when it adopts new recognition
measures or significantly modifies existing ones and state whether the
measures are based on an agreement or arrangement of the type referred to in
paragraph 1.

3. Wherever appropriate, recognition should be based on multilaterally agreed criteria.
In appropriate cases, the Parties shall work in cooperation with relevant intergovernmental
and non-governmental organizations towards the establishment and adoption of common
international standards and criteria for recognition and common international standards for
the practice of relevant services trades and professions.

Article 8.10 : Monopolies and Exclusive Service Suppliers

l. Each Party shall ensure that any monopoly supplier of a service in its territory does
not, in the supply of the monopoly service in the relevant market, act in a manner inconsistent
with that Party’s specific commitments under this Chapter.

2. Where a Party’s monopoly supplier competes, either directly or through an affiliated
juridical person, in the supply of a service outside the scope of its monopoly rights and which
is subject to that Party's specific commitments, the Party shall ensure that such a supplier
does not abuse its monopoly position to act in its territory in a manner inconsistent with such
commitments.

3. If a Party has a reason to believe that a monopoly supplier of a service of the other
Party is acting in a manner inconsistent with paragraph 1 or 2, that Party may request the
other Party establishing, maintaining or authorizing such supplier to provide specific
information concerning the relevant operations.

4. This Article shall also apply to cases of exclusive service suppliers, where a Party,
formally or in effect:

(a) authorizes or establishes a small number of service suppliers; and

(b) substantially prevents competition among those suppliers in its territory.

Article 8.11 : Business Practices

I. The Parties recognize that certain business practices of service suppliers, other than
those falling under Article 8.10, may restrain competition and thereby restrict trade in
services.

2. Each Party shall, upon request of the other Party (hereinafter referred to as the
“requesting Party”), enter into consultations with a view to eliminating practices referred to in
paragraph 1. The Party addressed (hereinafter referred to as the “requested Party”), shall
accord full and sympathetic consideration to such a request and shall cooperate through the
supply of publicly available non-confidential information of relevance to the matter in
question. The requested Party shall also provide other information available to the requesting
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Party, subject to its domestic laws and regulations and to the conclusion of satisfactory
agreement concerning the safeguarding of its confidentiality by the requesting Party.

Article 8.12 : Payments and Transfers®

L. Except under the circumstances envisaged in Article 8.13, a Party shall not apply
restrictions on international transfers and payments for current transactions relating to its
specific commitments.

2. Nothing in this Agreement shall affect the rights and obligations of any Party who is a
member of the International Monetary Fund (hereinafter referred to as “IMF”) under the
Articles of Agreement of the International Monetary Fund, including the use of exchange
actions which are in conformity with the Articles of Agreement of the International Monetary
Fund, provided that a Party shall not impose restrictions on any capital transactions
inconsistently with its specific commitments regarding such transactions, except under
Article 8.13 or upon request of the IMF.

Article 8.13 : Restrictions to Safeguard the Balance of Payments

1. Where a Party is in serious balance of payments and external financial difficulties or
threat thereof, it may adopt or maintain restrictions on trade in services in accordance with
Article XII of GATS.

2. Any restriction adopted or maintained under paragraph 1, or any changes therein,
shall be promptly notified to the other Party.

Article 8.14 : Denial of Benefits

I. A Party may deny the benefits of this Chapter:

(a) to the supply of a service, if it establishes that the service is supplied from or
in the territory of a non-Party;

(b) in the case of the supply of a maritime transport service, if it establishes that
the service is supplied:

(i) by a vessel registered under the laws and regulations of a non-Party;
and

(ii) by a person of a non-Party which operates or uses the vessel in whole
or in part; and

> For greater certainty, Annex 9-C (Transfers) shall apply to this Article.
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(c) to a service supplier that is a juridical person, if it establishes that it is not a
service supplier of the other Party.

2. A Party may deny the benefits of this Chapter to a service supplier that is a juridical
person of the other Party:

(a) if the juridical person is owned or controlled by a person or persons of a non-
Party and the denying Party adopts or maintains measures with respect to the
non-Party or a person or persons of the non-Party that prohibit transactions
with the juridical person or that would be violated or circumvented if the
benefits of this Chapter were accorded to the juridical person; or

(b) if the juridical person is owned or controlled by a person or persons of a non-
Party or the denying Party and the juridical person has no substantial business
activities in the territory of the other Party.

3. The denying Party shall, to the extent practicable, notify the other Party before
denying the benefits. If the denying Party provides such notice, it shall consult with the other
Party upon the other Party’s request.

Article 8,15 : Consultations for Safeguard

In the event that the implementation of this Chapter causes substantial adverse impact to a
service sector of a Party, the affected Party may request consultations with the other Party for
the purposes of discussing any measure with respect to the affected service sector. Any
measure taken pursuant to this Article shall be mutually agreed by the Parties. The other
Party shall take into account the circumstances of the particular case and give sympathetic
consideration to the Party seeking to take a measure.

Article 8.16 : Subsidies

1. If subsidies or grants by a Party significantly affect trade in services committed under
this Chapter, the other Party may request consultations with a view to an amicable resolution
of this matter.

2. Pursuant to this Chapter, a Party shall, upon request by the other Party, provide
information on subsidies related to trade in services committed under this Chapter to the other
Party.

Article 8.17 : Modification of Schedules

I. A Party may modify or withdraw any commitment in its Schedule of Specific

Commitments, at any time after three years have elapsed from the date on which that
commitment has entered into force, provided that:
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(a) it notifies the other Party of its intention to modify or withdraw a commitment
no later than three months before the intended date of implementation of the
modification or withdrawal; and

(b) it enters into negotiations with the other Party to agree to the necessary
compensatory adjustment.

2. In achieving a compensatory adjustment, the Parties shall ensure that the general level
of mutually advantageous commitment is not less favorable to trade than that provided for in
the Schedules of Specific Commitments prior to such negotiations.

Article 8.18 : Miscellaneous Provisions
Annexes 8-A through 8-D and all future legal instruments agreed pursuant to this Chapter
shall form an integral part of this Agreement.
Article 8.19 : Renegotiation Based on the Negative List Approach
l. If, after the entry into force of this Agreement, a Party ratifies any agreement on trade
in services adopting a negative list approach with a non-Party, or non-Parties, the other Party
may request the former to renegotiate the Chapters with the Annexes relating to trade in
services and investment based on a negative list approach.
2. Upon such request, and subject to each Party’s domestic procedures and requirements,
the Parties shall enter into negotiations with an objective of concluding the negotiations
within one year.,
3. The Parties shall undertake the negotiations taking into account the overall balance of
benefits between the Parties in the mutually agreed areas. At any event, the Parties shall not
decrease the level of liberalization commitments of this Agreement at the negotiations.
4. Neither Party shall have recourse to Chapter 15 (Dispute Settlement) for any matter
arising under this Article.
Article 8.20 : Definitions
For the purposes of this Chapter:
aircraft repair and maintenance services means such activities when undertaken on
an aircraft or a part thereof while it is withdrawn from service and does not include

so-called “line maintenance™;

commercial presence means any type of business or professional establishment,
including through:

(a) the constitution, acquisition or maintenance of a juridical person; or




(b) the creation or maintenance of a branch or a representative office,
within the territory of a Party for the purposes of supplying a service;

computer reservation system (CRS) services means services provided by
computerized systems that contain information about air carriers’ schedules,
availability, fares and fare rules, through which reservations can be made or tickets

may be issued;

juridical person of the other Party means a juridical person which is either:

(a) constituted or otherwise organized under the domestic laws and
regulations of the other Party, and is engaged in substantive business
operations in the territory of the other Party; or

(b) in the case of the supply of a service through commercial presence,
owned or controlled by:

(i)
(i)

a juridical person is:

(i)

(i)

(iii)

a natural person of the other Party; or

a juridical person of the other Party identified under
subparagraph (a);

owned by persons of a Party if more than 50 percent of the
equity interest in it is beneficially owned by persons of that
Party;

controlled by persons of a Party if such persons have the
power to name a majority of its directors or otherwise to legally
direct its actions; or

affiliated with another person when it controls, or is controlled
by, that other person; or when it and the other person are both
controlled by the same person;

monopoly supplier of a service means any person, public or private, which in the
relevant market of the territory of a Party is authorized or established formally or in
effect by that Party as the sole supplier of that service;

natural person of the other Party means a natural person who resides in the territory

of the other Party or

elsewhere, and who is a national of the other Party under the

domestic laws and regulations of that Party;

sector of a service means:




(a) with reference to a specific commitment, one or more, or all,
subsectors of that service, as specified in a Party’s Schedule of Specific
Commitments; or

)] otherwise, the whole of that service sector, including all of its
subsectors;

selling and marketing of air transport services means opportunities for the air
carrier concerned to sell and market freely its air transport services including all
aspects of marketing such as market research, advertising and distribution. These
activities do not include the pricing of air transport services nor the applicable
conditions;

services includes any service in any sector except services supplied in the exercise of
governmental authority;

service consumer means any person that receives or uses a service;
service of the other Party means a service which is supplied:

(a) from or in the territory of the other Party, or in the case of maritime
transport, by a vessel registered under the domestic laws and
regulations of the other Party, or by a person of the other Party which
supplies the service through the operation of a vessel or its use in
whole or in part; or

(b) in the case of the supply of a service through commercial presence or
through the presence of natural persons, by a service supplier of the
other Party;

service supplied in the exercise of governmental authority means any service
which is supplied neither on a commercial basis nor in competition with one or more
service suppliers;

service supplier means any person that supplies a service;®

supply of a service includes the production, distribution, marketing, sale and delivery
of a service;

trade in services is defined as the supply of a service:

(a) from the territory of a Party into the territory of the other Party;

® Where the service is not supplied directly by a juridical person but through other forms of commercial
presence such as a branch or a representative office, the service supplier (i.e. the juridical person) shall,
nonetheless, through such commercial presence be accorded the treatment provided for service suppliers under
this Chapter. Such treatment shall be extended to the presence through which the service is supplied and need
not be extended to any other part of the supplier located outside the territory where the service is supplied.




(b) in the territory of a Party to the service consumer of the other Party;

() by a service supplier of a Party, through commercial presence in the
territory of the other Party; or

(d) by a service supplier of a Party, through presence of natural persons of
a Party in the territory of the other Party; and

traffic rights means the right for scheduled and non-scheduled services to operate or
to carry passengers, cargo and mail for remuneration or hire from, to, within, or over
the territory of a Party, including points to be served, routes to be operated, types of
traffic to be carried, capacity to be provided, tariffs to be charged and their conditions,
and criteria for designation of airlines, including such criteria as number, ownership,
and control.
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ANNEX 8-A

FINANCIAL SERVICES

1. Scope
This Annex applies to measures affecting the supply of financial services.
2. Prudential Carve-out’, Exchange Rate and Financial Stability

(a) Notwithstanding any other provision of this Agreement, a Party shall not be
prevented from taking measures for prudential reasons®, including for the protection of
investors, depositors, policy-holders or persons to whom a fiduciary duty is owed by a
financial service supplier, to ensure the integrity and stability of the financial system, or to
ensure stability of the exchange rate’ including to prevent speculative capital flows, subject to
the following:

(1 where such measures do not conform with the provisions of this
Agreement, they shall not be used as a means of avoiding that Party’s
commitments or obligations under this Agreement;

(ii) for measures to ensure the stability of the exchange rate including to
prevent speculative capital flows, such measures shall be no more than
necessary, and shall be phased out within one year or when conditions
no longer justify their institution or maintenance; and

(i1i)  for measures to ensure the stability of the exchange rate including to
prevent speculative capital flows, such measures shall be applied on a
Most-Favored-Nation basis.

(b) Nothing in this Agreement shall be construed to require a Party to disclose
information relating to the affairs and accounts of individual service
consumers or any confidential or proprietary information in the possession of
public entities.

(c) Without prejudice to other means of prudential regulation of cross-border
trade in financial services, a Party may require the registration of cross-border
financial service suppliers of the other Party and of financial instruments.

7 Any measure which is applied to financial service suppliers established in a Party’s territory that are not
regulated and supervised by the financial supervisory authority of that Party would be deemed to be a
prudential measure for the purposes of this Agreement. For greater certainty, any such measure shall be taken in
line with this paragraph.

¥ 1t is understood that the term “prudential reasons” may include the maintenance of the safety, soundness,
integrity, or financial responsibility of individual financial service suppliers.

® The measures to ensure the stability of the exchange rate including to prevent speculative capital flows shall
not be adopted or maintained for the purposes of protecting a particular sector.
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(a)

(b)

(©)

()

(€)

(H)

(8)

Transparency

The Parties recognize that transparent regulations and policies governing the
activities of financial service suppliers are important in facilitating access of
foreign financial service suppliers to, and their operations in, each other’s
markets. Each Party commits to promoting regulatory transparency in
financial services.

Each Party shall ensure that all regulations of general application to which this
Annex applies are administered in a reasonable, objective, and impartial
manner.

Each Party, to the extent practicable:

(i) shall publish in advance any regulation of general application relating
to the subject matter of this Annex that it proposes to adopt and the
purpose of the regulation;

(i) shall provide interested persons and the other Party with a reasonable
opportunity to comment'’ on such proposed regulation; and

(i) should at the time it adopts the final regulation, address in writing
substantive comments received from interested persons with respect to
the proposed regulation.

In accordance with its domestic laws and regulations, each Party should allow
a reasonable period of time between publication of final regulations of general
application and their effective date.

Each Party shall maintain or establish appropriate mechanisms for responding
to inquiries from interested persons regarding regulations of general
application covered by this Annex.

Each Party’s regulatory authorities shall make publicly available the
requirements, including any documentation required, for completing
applications relating to the supply of financial services.

Upon request of an applicant, a Party’s regulatory authority shall inform the
applicant of the status of its application. If the authority requires additional
information from the applicant, it shall notify the applicant within the
timeframe stipulated by relevant laws and regulations.

' For greater certainty, when a Party publishes regulations in advance as described in sub-subparagraph (i), the
Party shall provide an address, whether electronic or otherwise, to which interested persons and the other Party
may send their comments.




(h) A Party’s regulatory authority shall make an administrative decision on a
completed application of a financial institution, or a cross-border financial
service supplier of the other Party relating to the supply of a financial service
within 180 days'', and shall promptly notify the applicant of the decision. An
application shall not be considered complete until all relevant hearings are
held and all necessary information is received. Where it is not practicable for a
decision to be made within 180 days, the regulatory authority shall notify the
applicant without undue delay and shall endeavor to make the decision within
a reasonable period of time thereafter.

(1) Upon request of an unsuccessful applicant, a regulatory authority that has
denied an application shall, to the extent possible, inform the applicant of the
reasons for denial of the application.

4, Payment and Clearing Systems

Under the terms and conditions that accord national treatment, each Party shall grant to
financial service suppliers of the other Party established in its territory access to payment and
clearing systems operated by public entities and to official funding and refinancing facilities
available in the normal course of ordinary business. This paragraph is not intended to confer
access to a Party’s lender of last resort facilities.

5. New Financial Services

Each Party shall endeavor to permit a financial service supplier of the other Party
established in its territory to provide any new financial service that the Party would permit
its own financial service suppliers to supply, in like circumstances, under its domestic laws
and regulations, provided that the introduction of the new financial service does not require a
new law or regulation or modification of an existing law or regulation. A Party may
determine the institutional and juridical form through which the service may be provided and
may require authorization for the provision of the service. Where such authorization is
required, a decision shall be made within a reasonable period of time and the authorization
may be refused only for prudential reasons'”.

6. Data Processing

(a) Each Party shall permit a financial service supplier of the other Party
established in its territory to transfer information in electronic or other form,
into and out of its territory, for data processing where such processing is
required in the ordinary course of business of such financial service supplier.

(b) Nothing in subparagraph (a) restricts the right of a Party to adopt or maintain
measures to protect personal data, personal privacy, and to require a financial

"' The Parties confirm that the 180-day period does not include periods during which the applicants are engaged
in efforts to meet regulatory requirements for the relevant license.

" For Viet Nam, the authorization for the provision of the new financial service is made after a reasonable
period of pilot testing and consistent with the level of development of banking and financial system of Viet Nam.
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service supplier to obtain prior authorization from the relevant regulator to
transfer such information, based on prudential considerations.

7. Specific Exceptions

(a)

(b)

(€)

Nothing in this Annex shall be construed to prevent a Party, including its
public entities, from exclusively conducting or providing in its territory
activities or services forming part of a public retirement plan or statutory
system of social security, except when those activities may be carried out, as
provided by its domestic regulations, by financial service suppliers in
competition with public entities or private institutions.

Nothing in this Agreement shall apply to the activities conducted by a
central bank or monetary authority or by any other public entity in pursuit of
monetary or exchange rate policies.

Nothing in this Annex shall be construed to prevent a Party, including its
public entities, from exclusively conducting or providing in its territory
activities or services for the account or with the guarantee or using the
financial resources of the Party, including its public entities except when those
activities may be carried out, as provided by its domestic regulations, by
financial service suppliers in competition with public entities or private
institutions.

8. Dispute Settlement

(2)

(b)

Chapter 15 (Dispute Settlement) shall apply to the settlement of disputes on
financial services arising exclusively under this Annex, except as otherwise
provided in this paragraph.

Notwithstanding Article 15.8 (Composition of Arbitration Panels), arbitration
panel and arbitrators selected for the settlement of disputes on financial
services arising exclusively under this Annex shall, if the Parties so agree,
have expertise or experience in financial services laws or practice, which may
include the regulation of financial service suppliers.

9. Recognition

(a)

(b)

A Party may recognize prudential measures of the other Party in determining
how the Party’s measures relating to financial services shall be applied. Such
recognition, which may be achieved through harmonization or otherwise, may
be based upon an agreement or arrangement between the Parties, or may be
accorded autonomously.

A Party that is party to an agreement or arrangement of the type referred
to in subparagraph (a) with a third party, whether at the time of entry into
force of this Agreement or thereafter, shall afford adequate opportunity for the
other Party to negotiate its accession to such agreements or arrangements, or to
negotiate comparable ones with it, under circumstances in which there would
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10.

11.

12.

be equivalent regulation, oversight, implementation of such regulation, and, if
appropriate, procedures concerning the sharing of information between the
parties to such agreement or arrangement. Where a Party accords
recognition autonomously, it shall afford adequate opportunity for the
other Party to demonstrate that such circumstances exist.

Committee on Financial Services

(a) The Parties hereby establish a Committee on Financial Services (hereinafter
referred to as the “Committee”) which comprises officials of each Party
responsible for financial services as follows:

(i) for Viet Nam, the State Bank of Viet Nam and the Ministry of Finance;
and

(i1) for Korea, the Financial Services Commission and the Ministry of
Strategy and Finance;

or their respective successors.

(b) The Committee shall:
®» supervise the implementation of this Annex;

(ii) consider issues regarding financial services that are referred to it by a
Party, including ways for the Parties to cooperate more effectively in
the financial services sector; and

(ili)  participate in the dispute settlement procedures in accordance with
paragraph 8 of this Annex,

(c) The Committee shall meet as agreed to assess the functioning of this
Agreement as it applies to financial services.

Consultations

(a) A Party may request consultations with the other Party regarding any matter
arising under this Agreement that affects financial services. The other Party
shall give sympathetic consideration to the request. The Parties shall report the
results of their consultations to the Committee.

) Consultations under this paragraph shall include officials of the authorities
specified in subparagraph 10(a) of this Annex.

Definitions

For the purposes of this Annex:

financial services means any service of a financial nature offered by a financial
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service supplier of a Party. Financial services include the following activities:

(a) insurance and insurance-related services:

() direct insurance (including co-insurance), life, non-life;

(i)  reinsurance and retrocession;

(i)  insurance inter-mediation, such as brokerage and agency; and

(iv)  services auxiliary to insurance, such as consultancy, actuarial,
risk assessment and claim settlement services; and

(b) banking and other financial services (excluding insurance):

(i) acceptance of deposits and other repayable funds from the
public;

(i)  lending of all types, including consumer credit, mortgage credit,
factoring and financing of commercial transactions;

(i11)  financial leasing;

(iv)  all payment and money transmission services, including credit,
charge and debit cards, travellers cheques and bankers drafis;

(v)  guarantees and commitments;

(vi)  trading for own account or for account of customers, whether
on an exchange, in an over-the-counter market or otherwise, the
following:

(A)  money market instruments (including cheques, bills and
certificates of deposits);

(B)  foreign exchange;

(C)  derivative products including, but not limited to, futures
and options;

(D)  exchange rate and interest rate instruments, including
products such as swaps, forward rate agreements;

(E)  transferable securities; and

(F) other negotiable instruments and financial assets,
including bullion;

(vil)  participation in issues of all kinds of securities, including
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(viii)

(ix)

(x)

(xi)

(xii)

underwriting and placement as agent (whether publicly or
privately) and provision of services related to such issues;

money broking;

asset management, such as cash or portfolio management, all
forms of collective investment management, pension fund
management, custodial, depository and trust services;

settlement and clearing services for financial assets, including
securities, derivative products and other negotiable instruments;

provision and transfer of financial information, and financial
data processing and related software; and

advisory, intermediation and other auxiliary financial services
on all the activities listed in sub-subparagraphs (i) through (xi),
including credit reference and analysis, investment and
portfolio research and advice, advice on acquisitions and on
corporate restructuring and strategy.

financial service supplier means any natural person or juridical person of a Party
that seeks to provide or provides financial services and does not include a public

entity;

new financial service means a service of a financial nature, including services related
to existing and new products or the manner in which a product is delivered, that is
not supplied by any financial service supplier in the territory of a Party but
which is supplied in the territory of the other Party; and

public entity means:

(a) a government, a central bank or a monetary authority of a Party or an
entity owned or controlled by a Party, that is principally engaged in
carrying out governmental functions or activities for governmental
purposes, not including an entity principally engaged in supplying
financial services on commercial terms; or

(b) a private entity, performing functions normally performed by a central
bank or monetary authority, when exercising those functions.
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ANNEX 8-B

TELECOMMUNICATIONS

1. Scope

(a) This Annex shall apply to measures adopted or maintained by a Party affecting
trade in public telecommunications transport networks and services.

(b) Except to ensure that service suppliers operating broadcast stations and cable
systems have continued access to and use of public telecommunications
transport networks or services, this Annex shall not apply to any measure
relating to broadcast or cable distribution of radio or television programming.

(©) Nothing in this Annex shall be construed to:

@) require a Party, or require a Party to compel any service supplier, to
establish,  construct, acquire, lease, operate, or provide
telecommunications transport networks or services not offered to the
public generally; or

(i) require a Party to compel any service supplier exclusively engaged in
the broadcast or cable distribution of radio or television programming
to make available its broadcast or cable facilities as a public
telecommunications transport network.

2. Access and Use"

(a) Each Party shall ensure that service suppliers of the other Party have access to
and use of any public telecommunications transport network and service,
including leased circuits, offered in its territory or across its borders, on
reasonable and non-discriminatory terms and conditions, including those set
out in subparagraphs (b) through (f).

(b) Fach Party shall ensure that service suppliers of the other Party are permitted
to:

(1) purchase or lease, and attach terminal or other equipment that
interfaces with a public telecommunications transport network and
which is necessary to supply a supplier’s services;

(ii) connect owned or leased circuits with public telecommunications
transport networks and services or with circuits leased or owned by
another service supplier;'! and

" Viet Nam may place reasonable conditions on access to and use of public telecommunications transport
networks and services necessary to strengthen its domestic telecommunications infrastructure and service
capacity and to increase its participation in international trade in telecommunications services.
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(c)

(d)

(e)

()

(iii)  use operating protocols of their choice in the supply of any service,
other than as necessary to ensure the availability of
telecommunications transport networks and services to the public
generally.

Each Party shall ensure that service suppliers of the other Party may use public
telecommunications transport networks and services for the movement of
information in its territory or across its borders, including for intra-corporate
communications, and for access to information contained in databases or
otherwise stored in machine-readable form in the territory of either Party.

Notwithstanding subparagraph (c), a Party may take such measures as are
necessary to ensure the security and confidentiality of messages, provided that
such measures are not applied in a manner that would constitute a means of
arbitrary or unjustifiable discrimination or disguised restriction on trade in
services.

Each Party shall ensure that no condition is imposed on access to and use of
public telecommunications transport networks and services, other than as
necessary to:

(1) safeguard the public service responsibilities of suppliers of public
telecommunications transport networks and services, in particular their
ability to make their networks or services available to the public
generally;

(i) protect the technical integrity of public telecommunications transport
networks or services; or

(ii)  ensure that service suppliers of the other Party do not supply services
unless permitted pursuant to commitments in that Party’s Schedule of
Specific Commitments.

Provided that the conditions satisfy the criteria set out in subparagraph (e),
such conditions for access to and use of public telecommunications transport
networks and services may include:

(i) restrictions on resale or shared use of such services;

(i) a requirement to use specified technical interfaces, including interface
protocols, for interconnection with such networks or services;

(iii)  requirements, where necessary, for the interoperability of such
networks and services;

" For Viet Nam, networks authorized to establish for the purposes of carrying out, on a non-commercial basis,
voice and data telecommunications between members of a closed user group can only directly interconnect with
each other where approved in writing by the telecommunications authority.
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(iv)  type approval of terminal or other equipment which interfaces with the
network and technical requirements relating to the attachment of such
equipment to such networks;

(v) restrictions on interconnection of private leased or owned circuits with
such networks or services or with circuits leased or owned by another

service supplier; or

(vi)  notification, registration and licensing.

3. Competitive Safeguards

(a) Each Party shall prevent suppliers of public telecommunications transport
networks or services who, alone or together, are major suppliers in its territory,
from engaging in or continuing anti-competitive practices.

(b) The anti-competitive practices referred to in this paragraph shall include:

1 engaging in anti-competitive cross-subsidization;

(i)  using information obtained from competitors with anti-competitive
results; and

(ili)  not making available to other suppliers of telecommunications
transport networks or services, in a timely fashion, technical
information about essential facilities or commercially relevant
information, which is necessary for such suppliers to provide public
telecommunications transport networks or services.

4, Licensing Process

(@) When a Party requires a supplier of public telecommunications transport
networks or services to have a license, the Party shall make publicly available:
(1) all the licensing criteria and procedures it applies;

{ii) the period it normally requires to reach a decision concerning an
application for a license; and
(i11)  the terms and conditions of all licenses in effect.
(b) Fach Party shall ensure that, upon request, an applicant receives the reasons

for the denial of a license.
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5. Interconnection'®

(a)

(b)

(©)

Each Party shall ensure that major suppliers in its territory provide
interconnection to suppliers of public telecommunications transport networks
or services of the other Party at any technically feasible point in the major
supplier’s network. Such interconnection shall be:

(@

(i)

(iii)

(iv)

provided in a timely fashion, on terms and conditions (including
technical standards and specifications), and at cost-oriented rates, that
are reasonable (having regard to economic feasibility), non-
discriminatory and transparent;

sufficiently unbundled, such that the supplier of public
telecommunications  transport networks or services seeking
interconnection need not pay for network components or facilities that
it does not require for the service to be provided;

of a quality no less favorable than that provided for the major
supplier’s own like services, or for like services of non-affiliated
service suppliers, or for its subsidiaries or other affiliates; and

provided upon request, at points in addition to the network termination
points offered to the majority of users, subject to charges that reflect
the cost of construction of necessary additional facilities.

Each Party shall ensure that the terms, conditions and rates (including
technical standards and specifications) for interconnection between major
suppliers in its territory and suppliers of public telecommunications transport
networks or services of the other Party are able to be established (at least):

()
(ii)

through commercial negotiation; or

by reference to a set of standard terms, conditions and rates that the
major supplier offers generally to other suppliers of public
telecommunications transport networks or services, and that are
approved or set out by a telecommunications regulatory body.

Each Party shall ensure that the procedures for interconnection with major
suppliers in its territory are published or otherwise made publicly available.

' With respect to sub-subparagraphs (i) through (iii) of subparagraph (a), Korea may permit major suppliers to
offer rates, terms, and conditions to non-facilities-based suppliers of public telecommunications transport
services that are less favorable than those offered to facilities-based suppliers of public telecommunications
transport netwerks or services. For greater certainty, Korea shall ensure that a non-facilities-based supplier of
public telecommunications transport services may have recourse, as provided in paragraph 13, to the
telecommunications regulatory body regarding disputes over such rates, terms, and conditions, Sub-
subparagraph (iv) of subparagraph (a) does not apply to Korea with respect to non-facilities-based suppliers of
public telecommunications transport services.
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(d) Each Party shall ensure that suppliers of public telecommunications transport
networks or services in its territory take reasonable steps to protect the
confidentiality of commercially sensitive information of, or relating to,
suppliers and end-users of public telecommunications transport networks or
services obtained as a result of interconnection arrangements and only use
such information for the purposes of providing these services.

6. Colocation'
(a) Each Party shall ensure that major suppliers in its territory:

(1) provide to suppliers of public telecommunications transport networks
or services of the other Party that are facilities-based suppliers in the
territory of that Party, physical colocation of equipment necessary for
interconnection; and

(i) in situations where physical colocation referred to in sub-subparagraph
(i) is not practical for technical reasons or because of space limitations,
cooperate with suppliers of public telecommunications transport
networks or services of the other Party that are facilities-based
suppliers in the territory of that Party, to find and implement a practical
and commercially viable alternative solution."”

(b) Each Party shall ensure that major suppliers in its territory provide the
physical colocation or practical and commercially viable alternative solution
referred fo in subparagraph (a) in a timely fashion and on terms and conditions
(including technical standards and specifications), and at rates, that are
reasonable (having regard to economic feasibility), non-discriminatory and
transparent.

(c) Each Party may determine, in accordance with its domestic laws and
regulations, the locations at which it requires major suppliers in its territory to

'® For Viet Nam, colocation may not be applied to essential telecommunications infrastructures such as
submarine cable landing station, and international gateway. Essential telecommunications infrastructures would
be stipulated by competent regulatory body. This obligation applies three years after the date it is duly reflected
in Viet Nam’s domestic laws and regulations. This paragraph does not apply to Korea with respect to non-
facilities-based supptiers of public telecommunications transport services.

' Such solutions may include:

(a) permitting facilities-based suppliers to locate equipment in a nearby building and to connect such
equipment to the major supplier’s network;

(b) conditioning additional equipment space or virtual colocation;
(¢) optimizing the use of existing space; and

(d) finding adjacent space.




provide the physical colocation or the practical and commercially viable
alternative solutions referred to in subparagraph (a).

7. Leased Circuits Services'®

Each Party shall, unless it is not technically feasible, ensure that major suppliers in its
territory make leased circuits services (that are public telecommunications transport services)
available to suppliers of public telecommunications transport networks or services of the
other Party in a timely fashion and on terms and conditions (including technical standards and
specifications), and at rates, that are reasonable (having regard to economic feasibility), non-
discriminatory and transparent.

8. Resale'”

Each Party shall ensure that a major supplier in its territory does not impose unreasonable or
discriminatory conditions or limitations on the resale of its public telecommunications
transport networks or services.

9.  Number Portability*®

Each Party shall ensure that suppliers of public telecommunications transport networks or
services In its territory provide number portability for mobile phone services to the extent
technically and economically feasible, and on reasonable terms and conditions.

10.  Telecommunications Regulatory Body

(a) Each Party shall establish or maintain, as part of its domestic legal framework,
a telecommunications regulatory body.

(b Each Party shall ensure that every telecommunications regulatory body that it
establishes or maintains is separate from, and not accountable to, any supplier
of public telecommunications transport networks or services.

(c) Each Party shall ensure that the functions and responsibilities of the
telecommunications regulatory body or bodies, which shall include
enforcement of the commitments set out in paragraph 5, and all of its decision
making powers shall be set out in its domestic laws and regulations.

'¥ For Viet Nam, this obligation applies three years after the date it is duly reflected in Viet Nam's domestic laws
and regulations. Korea may permit major suppliers to offer rates, terms, and conditlons to non-facilities-based
suppliers of public telecommunications transport services that are less favorable than those offered to facilities-
based suppliers of public telecommunications transport networks or services. For greater certainty, Korea shall
ensure that a non-facilities-based supplier of public telecommunications transport services may have recourse,
as provided in paragraph 13, to the telecommunications regulatory body regarding disputes over such rates,
terms, and conditions.

" For Viet Nam, resale can be provided when a service supplier has a license to provide such service.

*® This obligation applies three years after the date it is duly reflected in Viet Nam's domestic laws and
regulations.
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11.

(d)

(c)

Each Party shall ensure that the decisions of, and the procedures used by, its
telecommunications regulatory body or bodies are impartial with respect to all
interested persons.

Each Party shall ensure that any supplier of public telecommunications
transport networks or services of the other Party that is aggrieved, or whose
interests are adversely affected by a determination or decision of a
telecommunications regulatory body of that Party, may obtain review of the
determination or decision by an administrative, arbitral or judicial tribunal or
authority or according to administrative, arbitral or judicial procedures. Where
such procedures are not independent of the telecommunications regulatory
body, the Party shall ensure that the procedures in fact provide for an objective
and impartial review.

Universal Service

Each Party shall administer any universal service obligation that it maintains in a transparent,
non-discriminatory, and competitively neutral manner and shall ensure that its universal
service obligation is not more burdensome than necessary for the kind of universal service
that it has defined.

12.

13.

Allocation and Use of Scarce Resources

(a)

(b)

(c)

Each Party shall administer its procedures for the allocation and use of scarce
telecommunications resources, including frequencies, numbers, and rights-of-
way, in an objective, timely, transparent, and non-discriminatory manner.

Each Party shall make publicly available the current state of allocated
frequency bands but retains the right not to provide detailed identification of
frequencies allocated or assigned for specific government uses.

A Party’s measures allocating and assigning spectrum and managing
frequency are not measures that are per se inconsistent with Article 8.4.
Accordingly, each Party retains the right to establish and apply spectrum and
frequency management policies that may have the effect of limiting the
number of suppliers of public telecommunications transport services, provided
it does so 1n a manner consistent with other provisions of this Agreement. This
includes the ability to allocate frequency bands, taking into account current
and future needs and spectrum availability.

Resolution of Telecommunications Disputes

(a)

Each Party shall ensure that suppliers of public telecommunications transport
networks or services of the other Party may have timely recourse to its
telecommunications regulatory body or dispute settlement body to settle
disputes in accordance with its domestic laws and regulations.
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(b) Each Party shall ensure that any supplier of public telecommunications
transport networks or services aggrieved by a final determination or decision
of 1ts relevant telecommunications regulatory body may obtain an independent
judicial review of such determination or decision in accordance with its
domestic laws and regulations. Neither Party shall permit such review to
constitute grounds for non-compliance with such determination or decision of
the body unless the relevant judicial authority withholds, suspends or repeals

such determination or decision.
14.  Transparency
Further to Article 14.1 (Publication), each Party shall ensure that relevant information on
conditions affecting access to and use of public telecommunications transport networks and
services is publicly available, including:
(@) tariffs and other terms and conditions of service;

b specifications of technical interfaces with such networks and services;

(©) information on bodies responsible for preparing, amending, and adopting
standards related measures;

(d) conditions applying to attachment of terminal or other equipment to public
telecommunications transport networks; and

(e) notification, permit, registration, or licensing requirements, if any.
15.  Relation to International Organizations and Agreements
The Parties recognize the importance of international standards for global compatibility and
inter-operability of telecommunication networks and services and undertake to promote such
standards through the work of relevant international bodies, including the International
Telecommunication Union and the International Organization for Standardization.
16.  Definitions
For the purposes of this Annex:
colocation (physical) means access to space in order to install, maintain or repair
equipment at premises owned or controlled and used by a major supplier to supply

public telecommunications transport services;

cost-oriented means based on cost, and may include a reasonable profit, and may
involve different cost methodologies for different facilities or services;

end-user means a final consumer of or subscriber to a public telecommunications

transport network or service, including a service supplier other than a supplier of
public telecommunications transport networks or services;

8-28




essential facilities means facilities of a public telecommunications transport network
or service that:

(a) are exclusively or predominantly provided by a single or limited
number of suppliers; and

(b) cannot feasibly be economically or technically substituted in order to
provide a service;

facilities-based suppliers means suppliers of public telecommunications transport
networks or services that:

(a) are facilities-based operators duly licensed in Viet Nam; and

(b) are suppliers that own transmission facilities in accordance with the
Telecommunications Business Act in Korea;

interconnection means linking with suppliers providing public telecommunications
transport networks or services in order to allow the users of one supplier to
communicate with users of another supplier and to access services provided by
another supplier;

leased circuits means telecommunications facilities between two or more designated
points that are set aside for the dedicated use of, or availability to, a particular user;

major supplier means a supplier which has the ability to materially affect the terms
of participation, having regard to price and supply, in the relevant market for the
supply of public telecommunications transport networks or services, or parts thereof,
as aresult of:

(a) control over essential facilities; or
(b) use of its position in the market;

non-discriminatory means treatment no less favorable than that accorded to any
other user of like public telecommunications transport networks or services in like
circumstances;

number portability means the ability of end-users of public telecommunications
transport services to retain the same telephone numbers when switching between
suppliers of the same type (mobile service) of public telecommunications transport
services;

public  telecommunications  transport network means the public
telecommunications infrastructure which permits telecommunications between and

among defined network termination points;

publi¢c telecommunications transport service means any telecommunications
transport service required, explicitly or in effect, by a Party to be offered to the public
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generally. Such services may include, inrer alia, telegraph, telephone and data
transmission typically involving the realtime transmission of customer-supplied
information between two or more defined points without any end-to end change in the
form or content of the customer’s information;

telecommunications means the transmission and reception of signals by any
electromagnetic means;

telecommunications regulatory body means any body or bodies in the territory of a
Party which is or are responsible, under the Party’s domestic legal framework, for the

regulation of telecommunications; and

user means end-users or suppliers of public telecommunications transport networks or
services.
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1. Scope

(2)

(b)

(©)

(d)

ANNEX 8-C

MOVEMENT OF NATURAL PERSONS

This Annex shall apply to measures affecting the movement of natural persons
of a Party falling under the categories specified in Annex 8-D by the other
Party into the territory of the other Party.

This Annex shall not apply to measures affecting natural persons of a Party
seeking access to the employment market of the other Party, nor shall it apply
to measures regarding citizenship, residence or employment on a permanent
basis.

Nothing in this Annex shall prevent a Party from applying measures to
regulate the entry of natural persons of the other Party into, or their temporary
stay in, its territory, including those measures necessary to protect the integrity
of, and to ensure the orderly movement of natural persons across, its borders,
provided that such measures are not applied in a manner to nullify or impair
the benefits accruing to the other Party under this Annex.

The sole fact that a Party requires natural persons of the other Party to obtain
an immigration formality shall not be regarded as nullifying or impairing the
benefits accruing to the other Party under this Annex, or as unduly impairing
or delaying trade in goods or services or the conduct of investment activities
under this Agreement,

2. Objective

The objective of this Annex is to provide for rights and obligations additional to those set out
in this Chapter in relation to the movement of natural persons between the Parties for
business purposes.

3. Application Procedures

(a)

(b)

As expeditiously as possible after receipt of a complete application for an
immigration formality, each Party shall make a decision on the application and
inform the applicant of the decision including, if approved, the period of stay
and other conditions.

Upon request of an applicant, a Party in receipt of a complete application for
an immigration formality shall promptly provide, without undue delay,
information concerning the status of the application. Each Party shall notify
the applicant for temporary entry, either directly or indirectly through his/her
employer, of the outcome of the final determination, including the period of
stay and other conditions. In the case of an incomplete application, the Party
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(c)

(d)

shall notify the applicant of all the additional information that is required to
complete the application and provide the opportunity to remedy deficiencies.

If an application is denied, each Party shall, to the maximum extent possible,
inform the applicant of the reasons for such action in writing and without
delay. The applicant will have the possibility of resubmitting, at its discretion,
a new application.

Any fees imposed in respect of the processing of an immigration formality
shall be reasonable and in accordance with domestic laws and regulations of
each Party, so as to avoid unduly impairing or delaying trade in goods or
services or conduct of investment activities under this Agreement.

Conditions and Limitations for the Movement of Natural Persons

(a)

(b)

(c)

Each Party shall set out, in Annex 8-D, its specific commitments with regard
to the movement of natural persons of the other Party into its territory, which
shall specify the conditions and limitations for entry and temporary stay,
including length of stay, for each category of natural persons.

Each Party shall ensure natural persons covered by a specific commitment
referred to in subparagraph (a) above to be granted entry and temporary stay in
accordance with the terms and conditions of the specific commitments set out
in Annex 8-D, provided that the natural persons comply with immigration
laws and regulations applicable to entry and temporary stay.

The sole fact that a Party grants temporary entry to a natural person of the
other Party pursuant to this Annex shall not be construed to exempt that
natural person from meeting any applicable licensing or other requirements, to
practise a profession or otherwise engage in business activities.

Transparency

(2)

(b)

(©)

Each Party shall publish or otherwise make availabie to the other Party on the
date of entry into force of this Agreement, information on application
requirements and procedures relating to its specific commitments with respect
to movement of natural persons of the other Party for the grant of entry into,
temporary stay in or renewal thereof, the former Party.

Each Party shall maintain or establish contact points or other mechanisms to
respond to inquiries from the other Party regarding regulations affecting the
movement of natural persons.

In accordance with its domestic laws and regulations, each Party shall allow a

reasonable period of time between publication of regulations affecting the
movement of natural persons and their effective date.
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(d)

(e)

Within three months from the date of entry into force of this Agreement, the
Parties shall exchange information on current procedures relating to the
processing of applications for temporary entry.

Each Party shall endeavor to promptly inform the other Party of the
introduction of any new requirement and procedure, or change in any existing
requirement and procedure referred to in subparagraph (a) that affects the
effective application by natural persons of the other Party for the grant of entry
into, initial temporary stay in or renewal thereof, the former Party.

Dispute Settlement

(a)

(b)

A Party shall not have recourse to Chapter 15 (Dispute Settlement) regarding a
refusal to grant temporary entry under this Annex unless:

(1) the matter involves a pattern of practice; and

(i) the natural persons affected have exhausted all available domestic
administrative remedies regarding the particular matter.

The remedies referred to in sub-subparagraph (ii) of subparagraph (a) shall be
deemed to be exhausted if a final determination in the matter has not been
issued by the other Party within a reasonable period of time after the date of
the institution of proceedings for the remedy, including any proceeding for
review or appeal, and the failure to issue such a determination is not
attributable to delays caused by the natural persons concerned.

Committee on Movement of Natural Persons

(a)

(b)

The Parties hereby establish a Committee on Movement of Natural Persons
(hereinafter referred to as the “Committee”) comprising representatives of
each Party, including immigration officials. Unless otherwise agreed by the
Parties, the Committee shall convene once a year.

The Committee shall;

(1) establish procedures to exchange information on measures that affect
the temporary entry of natural persons under this Annex;

(i) consider the development of measures to further facilitate temporary
entry of natural persons under this Annex;

(ili)  consider the implementation and administration of this Annex;

(iv)  share information, upon request of a Party and based on agreement
between the Parties, on the issues relating to the entry and temporary
stay of natural persons subject to respective domestic laws and
regulations; and




(v)  discuss any other issue of interest raised by a Party, as mutually agreed.

8. Cooperation

Recognizing that the Parties can benefit by sharing their diverse experience in developing and
applying procedures related to visa processing, border security and administration of the
natural persons, the Parties shall consider undertaking mutually agreed cooperation activities,
subject to available resources, including by:

(a)  providing advice on the development and implementation of electronic
processing systems for visas;

(b) sharing information on the regulations and technology as well as experiences
on the implementation of programs with respect to border security and

administration of the natural persons; and

(©) cooperating in multilateral fora to promote processing enhancements, such as
those listed in subparagraphs (a) and (b).

9. Definitions

For the purposes of this Annex:
immigration formality means a visa, permit, pass or other document or electronic
authority granting a natural person of one Party entry into and temporary stay in, the

territory of the other Party; and

movement of natural person means temporary entry into the territory of a Party by a
natural person of the other Party without the intent to establish permanent residence.
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CHAPTER 9
INVESTMENT

Section A : Invesitment

Article 9.1 : Scope

1. This Chapter shall apply to measures adopted or maintained by a Party relating to:
(a) investors of the other Party;
(b) covered investments; and
(c) with respect to Article 9.9, all investments in the territory of the Party.'

2. For greater certainty, this Chapter does not bind either Party in relation to any act or fact
that took place or any situation that ceased to exist before the date of entry into force of this
Agreement,

3. This Chapter shall not apply to:

(a) measures adopted or maintained b a Pa relatin to government
Y g
procurement;

(b) subsidies or grants provided by a Party or to any condition attached to the
receipt or continued receipt of such subsidies or grants, except for Article 9.9,
whether or not such subsidies or grants are offered exclusively to domestic
investors or investments; or

(c) measures adopted or maintained by a Party affecting the supply of services by a
service supplier of the other Party in its territory pursuant to Chapter 8 (Trade in
Services) regardiess of whether or not specific services sectors” are scheduled
in the Party’s Schedule of Specific Commitments in Annex 8-D (Schedule of
Specific Commitments).

4. Notwithstanding subparagraph 3(c), Articles 9.5 through 9.8 and 9.14, and Section B?
shall apply, mutatis mutandis, to any measure affecting the supply of service by a service

' For greater certainty, an investor of a non-Party shall not claim any right based on this Chapter.

% For the purposes of the relationship between Chapter 8 (Trade in Services) and this Chapter, the Parties confirm
that services encompass any service in any sector including, but not limited to those classified in service sectors,
subsectors and activities under the Services Sectoral Classification List of the WTO contained in the document
MTN.GNS/W/120, dated 10 July 1991.

? For greater certainty, the Annexes and exceptions to the above mentioned Articles are an integral part of this
paragraph,
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supplier of a Party through commercial presence” in the territory of the other Party pursuant to
the provisions of Chapter 8 (Trade in Services), only to the extent that they relate to a covered
investment.

Article 9.2 ; Relation to Chapter 8 (Trade in Services)

In the event of any inconsistency between this Chapter and Chapter 8 (Trade in Services),
Chapter 8 (Trade in Services) shall prevail to the extent of the inconsistency.

Article 9.3 : National Treatment

Each Party shall accord to investors of the other Party, and to their covered investments,
treatment no less favorable than that it accords, in like circumstances, to its own investors and
investments in its territory of its own investors with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition of investments in its
territory.

Article 9.4 : Most-Favored-Nation Treatment

I. Each Party shall accord to investors of the other Party treatment no less favorable than
that it accords, in like circumstances, to investors of any non-Party with respect to the
establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments in its territory.

2. Each Party shall accord to covered investments treatment no less favorable than that it
accords, in like circumstances, to investments in its territory of investors of any non-Party with
respect to the establishment, acquisition, expansion, management, conduct, operation, and sale
or other disposition of investments.

3. The treatment, as set out in paragraphs 1 and 2, shall not include:

(a) any preferential treatment accorded to investors or their investments under any
existing bilateral, regional or international agreements or any forms of
economic or regional cooperation with any non-Party; and

(b) any existing or future preferential treatment accorded to investors or their
investments in any agreement or arrangement between or among ASEAN
Member States.

4. Notwithstanding paragraphs 1 and 2, if a Party accords more favorable treatment to
investors of any non-Party or their investments by virtue of any future agreements or
arrangements to which the Party is a party, it shall not be obliged to accord such treatment to
investors of the other Party or their investments. However, upon request of the other Party, it
shall accord adequate opportunity to negotiate the benefits granted therein,

* Commercial presence shall have the same meaning as that in Chapter 8 (Trade in Services).
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Article 9.5 : Standard of Treatment’

l. Each Party shall accord to covered investments fair and equitable treatment and full
protection and security in accordance with customary international law.

2. The concepts of “fair and equitable treatment” and “full protection and security” in this
Article do not require treatment in addition to or beyond that which is required by the
applicable rules of customary international law and do not create additional substantive rights.
Ior greater certainty:

(a) “fair and equitable treatment” includes the obligation not to deny justice in
criminal, civil or administrative adjudicatory proceedings in accordance with
the principle of due process; and

(b) “full protection and security” requires each Party to provide the level of police
protection related to physical security of covered investments required under
customary international law.

3. A determination that there has been a breach of another provision of this Agreement, or
of a separate international agreement, does not establish that there has been a breach of this
Article.

Article 9.6 : Compensation for Losses

1. Each Party shall accord to investors of the other Party, and to covered investments,
treatment no less favorable than that accorded, in like circumstances, to its own investors or to
investors of any non-Party, with respect to measures it adopts or maintains relating to losses
suffered by investments in its territory due to war or other armed conflict, or revolt,
insurrection, riot, or other civil strife.

2. Notwithstanding paragraph 1, if an investor of a Party, in the situations referred to in
paragraph 1, suffers a loss in the territory of the other Party resulting from:

(a) requisitioning of its covered investment or part thereof by the latter’s forces or
authorities; or

(b) destruction of its covered investment or part thereof by the latter’s forces or
authorities, which was not required by the necessity of the situation,

the latter Party shall provide the investor restitution, compensation, or both, as appropriate, for
such loss. Any compensation shall be prompt, adequate, and effective.

Article 9.7 : Expropriation and Compensation6

> This Article shall be interpreted in accordance with Annex 9-A.
® This Article shall be interpreted in accordance with Annex 9-B.
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1. Neither Party may expropriate or nationalize a covered investment either directly or
indirectly through measures equivalent to expropriation or nationalization (hereinafter referred
to as “expropriation”), except:

(a) for a public purpose;
) in a non-discriminatory manner;
{c) on payment of prompt, adequate, and effective compensation; and
{d) in accordance with due process of law.
2. The compensation referred to in subparagraph 1(c) shall:
(a) be paid without undue delay;

{b) be equivalent to the fair market value of the expropriated investment
immediately before the expropriation occurred, or at the time when the
expropriation was publicly announced, whichever is applicable;

(c) not reflect any change in value occurring because the intended expropriation
had become known earlier; and

(d) be fully realizable and freely transferable.

3. The compensation referred to in subparagraph 1(c) shall include appropriate interest at
a commercially reasonable rate for that currency, accrued from the date of expropriation until
the date of payment. The compensation, including any accrued interest, shall be payable either
in the currency of the expropriating Party, or if requested by the investor, in a freely usable
currency.

4. If an investor requests payment in a freely usable currency, the compensation referred
to in subparagraph 1(c), including any accrued interest, shall be converted into the currency of
payment at the market rate of exchange prevailing on the date of payment.

5. Notwithstanding paragraphs 1 through 4, in the case where Viet Nam is the
expropriating Party, any measure of expropriation relating to land, which shall be as defined in
its existing domestic laws and regulations on the date of entry into force of this Agreement,
shall be for a purpose and upon payment of compensation, made in accordance with the
aforesaid laws and regulations. Such compensation shall be subject to any subsequent
amendment to the aforesaid laws and regulations relating to the amount of compensation where
such amendment follows the general trends in the market value of the land.

6. This Article shall not apply to the issuance of compulsory licenses granted in relation to

intellectual property rights, or to the revocation, limitation, or creation of intellectual property
rights, in accordance with the TRIPS Agreement.
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Article 9.8 : Transfers’

1. Each Party shall permit all transfers relating to a covered investment to be made freely,
and without delay, into and out of its territory. Such transfers include:

(a) the initial capital and additional amounts to maintain or increase the investment;

(b) profits, dividends, capital gains, and proceeds from the sale of all or any part of
the covered investment or from the partial or complete liquidation of the
covered investment;

(©) interest, royalty payments, management fees, and technical assistance and other
fees;

(d) payments made under a confract, including a loan agreement;

(e) payments made pursuant to Articles 9.6 and 9.7; and

() payments arising out of the settlement of a dispute.

2. Each Party shall permit transfers relating to a covered investment to be made in a freely

usable currency at the market rate of exchange prevailing at the time of transfer.

3. Each Party shall permit returns in kind relating to a covered investment to be made as
authorized or specified in a written agreement between the Party and a covered investment or
an investor of the other Party.

4. Notwithstanding paragraphs 1 through 3, a Party may prevent a transfer through the
equitable, non-discriminatory, and good faith application of its domestic laws and regulations

relating to:

(2)
(b)
(c)
(d)

(e)

(H
(g)

bankruptcy, insolvency, or the protection of the rights of creditors;
issuing, trading, or dealing in securities, futures, options, or derivatives;
criminal or penal offenses;

financial reporting or record keeping of transfers when necessary to assist law
enforcement or financial regulatory authorities;

ensuring compliance with orders or judgments in judicial or administrative
proceedings;

social security, public retirement or compulsory savings scheme;

severance entitlement of employees; and

7 For greater certainty, Annex 9-C applies to this Article.
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(h) taxation.

Article 9.9 : Performance Requirements

1. Neither Party shall impose or enforce any of the following requirements, relating to the
establishment, acquisition, expansion, management, conduct, operation, or sale or other
disposition of an investment in its territory of an investor of a Party or of a non-Party:

(a) to achieve a given level or percentage of domestic content;

(b) to purchase, use, or accord a preference to goods produced in its territory, or to
purchase goods from persons in its territory;

(©) to relate the volume or value of imports to the volume or value of exports or to
the amount of foreign exchange inflows associated with investments of the
investor;

(d) to restrict sales of goods in its territory that such investment of the investor
produces or provides by relating such sales to the volume or value of its exports
or foreign exchange earnings;

(e) to export a given level or percentage of goods;

9] to transfer a particular technology, a production process, or other proprietary
knowledge to a person in its territory; or

(2) to supply exclusively from the territory of that Party the goods that such
investment produces to a specific regional market or to the world.

2. Paragraph 1 shall not be construed to prevent a Party from conditioning the receipt or
continued receipt of an advantage, relating to the establishment, acquisition, expansion,
management, conduct, operation, or sale or other disposition of an investment in its territory of
an investor of the other Party or a non-Party, on compliance with any of the requirements set
forth in subparagraphs 1(e) through 1(g).

3. For greater certainty, paragraphs 1 and 2 shall not apply to any requirement other than
the requirements set out in those paragraphs.

4. This Article does not preclude enforcement of any commitment, undertaking, or
requirement between private parties.

5. Nothing in this Article shall be construed to derogate from the rights and obligations of
the Parties under the Agreement on Trade-Related Investment Measures in Annex 1A to the
WTO Agreement.

Article 9.10 : Senior Management and Boards of Directors
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1. Neither Party may require an enterprise of that Party that is a covered investment to
appoint to senior management positions natural persons of any particular nationality.

2. A Party may require that a majority of the board of directors, or any committee thereof,
of an enterprise of that Party that is a covered investment, be of a particular nationality, or
resident in the territory of the Party, provided that the requirement does not materially impair
the ability of the investor to exercise control over its investment.

Article 9.11 : Denial of Benefits

I. A Party may deny the benefits of this Chapter to an investor of the other Party that is an
enterprise of such other Party and to investments of that investor if:

(a) persons of a non-Party own or control the enterprise; and

(b) the denying Party adopts or maintains measures with respect to the non-Party or
a person of the non-Party that prohibit transactions with the enterprise or that
would be violated or circumvented if the benefits of this Chapter were accorded
to the enterprise or to its investments.

2. A Party may deny the benefits of this Chapter to an investor of the other Party that is an
enterprise of such other Party and to investments of that investor if the enterprise has no
substantial business activities in the territory of the other Party and persons of a non-Party, or
of the denying Party, own or control the enterprise. The denying Party shall, to the extent
practicable, notify the other Party before denying the benefits. If the denying Party provides
such notice, it shall consult with the other Party upon the other Party’s request.

Article 9.12 : Non-Conforming Measures
I. Articles 9.3, 9.4, 9.9, and 9.10 shall not apply to:
(a) any existing non-conforming measure that is maintained by a Party at
(i) the central level of government, as set out by that Party in Annex I; or

(i) a local level of government;8

(b) the continuation or prompt renewal of any non-conforming measure referred to
in subparagraph (a); or

(©) an amendment to any non-conforming measure referred to in subparagraph (a)
to the extent that the amendment does not decrease the conformity of the
measure, as it existed at the date of entry into force of Annex I, with Articles 9.3,
9.4, 9.9, and 9.10.

® For Korea, “local level of government” means a local government as defined in the Local Autonomy Act.
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2. Articles 9.3, 9.4, 9.9, and 9.10 shall not apply to any measure that a Party adopts or
maintains with respect to sectors, subsectors, or activities, as set out in Annex II.

3. Neither Party may, under any measure adopted after the date of entry into force of this
Agreement and covered by Annex II, require an investor of the other Party, by reason of its
nationality, to sell or otherwise dispose of an investment existing at the time the measure
becomes effective.

4. Nothing in this Chapter shall be construed to derogate from the rights and obligations
under international agreements in respect of protection of intellectual property rights to which
the Parties are party, including the TRIPS Agreement and other treaties concluded under the
auspices of the World Intellectual Property Organization.

5. The Parties shall begin negotiations on Annexes I and Il immediately after the entry
into force of this Agreement with a view to concluding them within one year from the date of
entry into force of this Agreement:

(a) Articles 9.3, 9.4, 9.9, and 9.10 shall not apply until Annexes I and 11 have
entered into force; and

(b) The Parties shall make best endeavor to reflect the most advanced level of
liberalization commitments in the Schedules of their agreements on investment
at the time of the negotiations to ensure the overall balance of benefits of the
Parties.”

Article 9.13 : Special Formalities and Information Requirements

1. Nothing in Article 9.3 shall be construed to prevent a Party from adopting or
maintaining a measure that prescribes special formalities in connection with covered
investments, such as a requirement that covered investments be legally constituted under its
domestic laws and regulations,'® provided that such formalities do not materially impair the
protections afforded by the Party to investors of the other Party and covered investments
pursuant to this Chapter.

2. Notwithstanding Articles 9.3 and 9.4, a Party may require an investor of the other Party
or its covered investment to provide information concerning that investment solely for
informational or statistical purposes. The Party shall protect any confidential business
information from any disclosure that would prejudice the competitive position of the investor
or the covered investment. Nothing in this paragraph shall be construed to prevent a Party from
otherwise obtaining or disclosing information in connection with the equitable and good faith
application of its domestic laws and regulations.

® For greater certainty, the negotiations on Schedules to Annexes 1 and 1I do not affect the scope of this Chapter
and paragraphs 1 through 4 of this Article.

1% For greater certainty, for Viet Nam, this requirement includes the requirement that the covered investment to be
registered in accordance with the laws and regulations of Viet Nam.
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Article 9.14 : Subrogation

1. Where a Party or an agency authorized by that Party has granted a contract of insurance
or any form of financial guarantee against non-commercial risks with regard to a covered
investment by one of its investors in the territory of the other Party and when payment has been
made under this contract or financial guarantee by the former Party or the agency authorized by
it, the latter Party shall recognize the rights of the former Party or the agency authorized by the
former Party by virtue of the principle of subrogation to the rights of the investor."!

2. Where a Party or the agency authorized by the Party has made a payment to its investor
and has taken over the rights and claims of the investor, that investor shall not, unless
authorized to act on behalf of the Party or the agency authorized by the Party, making the
payment, pursue those rights and claims against the other Party.

Section B : Investor-State Dispute Settlement

Article 9.15 : Scope of Investor-State Dispute Settlement'

1. This Section shall apply to investment disputes between a Party and an investor of the
other Party concerning a claim that the former Party has breached an obligation under Section
A, other than Articles 9.11 through 9.14 and the breach has caused loss or damage, by reason of,
or arising out of, that breach to:

@ the investor in relation to its covered investments; or
(b) the covered investment that has been made by that investor,

relating to the management, conduct, operation or sale or other disposition of a covered
investment.

2. A natural person possessing the nationality or citizenship of a Party shall not pursue a
claim against that Party under this Chapter.

Article 9.16 : Consultation and Negotiation

In the event of an investment dispute, the disputing investor and the disputing Party shall
initially seek to resolve the dispute through consultation and negotiation, which may include
the use of non-binding third-party procedures. Consultations shall be held within 30 days of
the submission of the notice of intent to submit a claim to arbitration, unless the disputing
parties agree otherwise.

" For greater certainty, the subrogated or transferred right or claim shall not be greater than the original right or
claim of the investor.

"2 An investment may not make a claim under this Section.
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Article 9.17 : Notice of Intent to Submit a Claim to Arbitration

1. The disputing investor shall deliver to the disputing Party written notice of its intent to
submit a claim to arbitration (hereinafter referred to as the “Notice of Intent”) at least 90 days
before submitting the claim. The Notice of Intent shall specify:

(a) the name and address of the disputing investor;
(b) the provisions of this Chapter alleged to have been breached and any other
relevant provisions;
(©) the legal and the factual basis for the claim, including the measures at issue;
and
(d) the relief sought and the approximate amount of damages claimed.
2. The disputing investor shall also deliver with its Notice of Intent, evidence establishing

that it is an investor of the other Party.

Article 9.18 : Conditions Precedent to Submission of a Claim to Arbitration

1. A disputing investor may submit a claim to arbitration pursuant to Article 9.15 only if

(a) the disputing investor consents to arbitration in accordance with the procedures
set out in this Agreement;

(b) at least six months have elapsed since the events giving rise to the claim;

{c) not more than three years have elapsed from the date on which the disputing
investor first acquired, or should have first acquired, knowledge of the alleged
breach and knowledge that the disputing investor has incurred loss or damage
thereby;

(d) the disputing investor has delivered the Notice of Intent required under
Article 9.17; and

(e) the disputing investor and, where the claim is for loss or damage to an interest

in an enterprise of the other Party that is a juridical person that the disputing
investor owns or controls directly or indirectly, the enterprise, waive their right
to initiate before an administrative tribunal or court under the domestic laws
and regulations of any Party, or other dispute settlement procedures,
proceedings with respect to the measure of the disputing Party that is alleged to
be a breach referred to in paragraph 1 of Article 9.15, except for proceedings for
interim injunctive relief, not involving the payment of damages, before an
administrative tribunal or court under the domestic laws and regulations of the
disputing Party.13

" For greater certainty, the interim injunctive relief can be pursued only if the action is brought for the sole
purpose of preserving the disputing investor’s rights and interests during the pendency of the arbitration.
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2. A consent and waiver required by this Article shall be delivered to the disputing Party
and shall be included in the submission of a claim to arbitration.

3. A waiver from the enterprise under subparagraph 1(e) shall not be required only if a
disputing Party has deprived a disputing investor of control of the enterprise.

4. Failure to meet any of the conditions provided for in paragraphs 1 through 3 nullifies
the consent of the Parties given in Article 9.20.
Article 9.19 : Submission of a Claim to Arbitration

1. A disputing investor who meets the conditions provided for in Article 9.18 may submit
the claim to arbitration:"*

(a) under the ICSID Convention and the ICSID Rules of Procedure for Arbitration
Proceedings, if both Parties are party to the ICSID Convention;

(b) under the ICSID Additional Facility Rules, if only one Party is a party to the
ICSID Convention;

(c) under the UNCITRAL Arbitration Rules; or

(d) if the disputing parties agree, to any other arbitration institution or under any
other arbitration rules.

2. The applicable arbitration rules shall govern the arbitration unless they are modified by
this Section.

3. Once the investor has submitted the dispute to the courts or administrative tribunals of
the disputing Party or any of the arbitration mechanisms provided for in paragraph I, such
choice of forum shall be final.

4, A claim shall be deemed submitted to arbitration under this Section when:

(a) the request for arbitration under paragraph 1 of Article 36 of the ICSID
Convention is received by the Secretary-General;

(b) the notice of arbitration under Article 2 of Schedule C of the ICSID Additional
Facility Rules is received by the Secretary-General,

(c) the notice of arbitration given under the UNCITRAL Arbitration Rules is
received by the disputing Party; or

(d) the notice of, or request for, arbitration referred to under any arbitral institution

" For greater certainty, a disputing investor may submit the dispute referred to in Article 9.15 to the courts or
administrative tribunals of the disputing Party.




or arbitral rules selected under subparagraph 1(d) is received by the disputing

Party.

Article 9.20 : Consent to Arbitration

1. Each Party consents to the submission of a claim to arbitration in accordance with the
procedures set out in this Agreement.

2. The consent given in paragraph 1 and the submission by a disputing investor of a ¢claim
to arbitration shall satisfy the requirements of*

(a) Chapter II of the ICSID Convention and the ICSID Additional Facility Rules
for written consent of the parties; and

(b) Article II of the New York Convention for an agreement in writing.

Article 9.21 : Arbitrators

1. Except in respect of a Tribunal established pursuant to Article 9.22, and unless the
disputing parties agree otherwise, the Tribunal shall be composed of three arbitrators, one
arbitrator appointed by each of the disputing parties and the third, who shall be the presiding
arbitrator, appointed by agreement of the disputing parties.

2. Arbitrators must:

(a) have expertise or experience in public international law, international trade or
international investment rules, or the resolution of disputes arising under
international trade or international investment agreements; and

(b) be independent of, and not be affiliated with or take instructions from, either
Party or the disputing investor.

3. The disputing parties should agree on the arbitrators’ remuneration. If the disputing
parties do not agree on such remuneration before the Tribunal is constituted, the prevailing
ICSID rate for arbitrators applies.

4. If a Tribunal, other than a Tribunal established pursuant to Article 9.22, is not
constituted within 90 days from the date that a claim is submitted to arbitration, the Appointing
Authority, at the request of either disputing party, shall appoint, in his or her discretion, the
arbitrator or arbitrators not yet appointed. The presiding arbitrator shall not be a national of
either Party.

Article 9.22 : Consolidation

1. A Tribunal established under this Article shall be established under the UNCITRAL
Arbitration Rules and shall conduct its proceedings in accordance with those Rules, unless
otherwise provided for in this Section.




2. If a Tribunal established under this Article is satisfied that claims submitted to
arbitration under Article 9.19 have a question of law or fact in common, the Tribunal may, in
the interests of fair and efficient resolution of the claims, and after hearing the disputing parties,
by order:

(a) assume jurisdiction over, and hear and determine together, all or part of the
claims; or

(b) assume jurisdiction over, and hear and determine one or more of the claims, the
determination of which it believes would assist in the resolution of the others.

3. A disputing Party that seeks an order under paragraph 2 shall request that the
Appointing Authority establish a Tribunal and shall specify in the request:

(a) the name of the disputing investors against which the order is sought;
{b) the nature of the order sought; and
(©) the grounds for the order sought.

4. The disputing Party shall deliver a copy of the request to the disputing investors against
which the order is sought.

5. The Secretary-General shall, within 60 days of receipt of the request, establish a
Tribunal composed of three arbitrators who shall be chosen at the discretion of the
Secretary-General.

6. If a Tribunal is established pursuant to this Article, a disputing investor that has
submitted a claim to arbitration pursuant to Article 9.19 and that has not been named in
paragraph 2 may submit a written request to the Tribunal that it be included in an order made
pursuant to paragraph 2, and shall specify in the request:

(a) the name and address of the disputing investor;
{b) the nature of the order sought; and
{c) the grounds for the order sought.
7. A Tribunal established pursuant to Article 9.19 does not have jurisdiction to decide a

claim, or a part of a claim, over which a Tribunal established pursuant to this Article has
assumed jurisdiction.

Article 9.23 : Conduct of the Arbitration

1. Upon request of the Tribunal, on written notice to the disputing parties, the
non-disputing Party may make oral or written submissions to a Tribunal on a question of
interpretation of this Agreement. Upon request of a disputing party, the non-disputing Party




shall submit its oral submission in writing.

2. Unless otherwise agreed by the disputing parties, a Tribunal shall hold an arbitration in
the territory of a Party that is party to the New York Convention, selected in accordance with:

(a) the ICSID Additional Facility Rules, if the arbitration is under those Rules or
the ICSID Convention; or

®) the UNCITRAL Arbitration Rules, if the arbitration is under those Rules.

3. Unless otherwise agreed by the disputing parties, the Tribunal may determine a place
for meetings and hearings, other than the legal place of arbitration. In doing so, the Tribunal
shall take into consideration, its convenience for the parties and the arbitrators, the location of
the subject matter, and the proximity of the evidence.

4. If issues relating to jurisdiction or admissibility are raised as preliminary objections, the
Tribunal shall, whenever possible, decide the matter before proceeding to the merits. The
disputing parties shall be given a reasonable opportunity to present their views and
observations to the Tribunal. If the Tribunal decides that the claim is manifestly without merit,
or is otherwise not within the jurisdiction or competence of the Tribunal, it shall render an
award to that effect.

5. The Tribunal may, if warranted, award the prevailing party reasonable costs and fees
incurred in submitting or opposing the objection. In determining whether such an award is
warranted, the Tribunal shall consider whether either the claim or the objection was frivolous
or manifestly without merit, and shall provide the disputing parties a reasonable opportunity to
comment.

6. The Tribunal may order an interim measure of protection to preserve the rights of a
disputing party, or to ensure that the Tribunal’s jurisdiction is made fully effective, including
an order to preserve evidence in the possession or control of a disputing party or to protect the
Tribunal’s jurisdiction. The Tribunal shall not order the seizure of assets nor may it prevent
the application of the measure alleged to constitute a breach referred to in Article 9.15. For the
purposes of this Article, an order shall include a recommendation.

7. Unless otherwise agreed by the disputing parties, the language of the arbitration
proceedings, including hearings, decisions, and awards, shall be:

(a) Vietnamese and English if Viet Nam is a disputing Party; and

(b)  Korean and English if Korea is a disputing Party.

Article 9.24 : Joint Interpretation

I The interpretation by the Joint Committee of a provision of this Agreement'” shall be
binding on a Tribunal established under this Section and an award under this Section shall be
consistent with that interpretation.

'* For greater certainty, “a provision of this A greement” includes all the Annexes to this Agreement.
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2. If the disputing Party asserts as a defense that the measure alleged to be a breach is
within the scope of a reservation or exception set out in Annex I or II, the Tribunal shall, upon
request of that disputing Party, request the Joint Committee to interpret the issue. Within 60
days of delivery of the request, the Joint Committee shall submit in writing its interpretation to
the Tribunal. The interpretation shall be binding on the Tribunal. If the Joint Committee fails to
submit an interpretation within 60 days, the Tribunal shall decide the issue.

Article 9.25 : Final Award

1. If the Tribunal makes a final award against a disputing Party, the Tribunal may award,
separately or in combination, only:

(a) monetary damages and any applicable interest; or

b restitution of property, in which case the award shall provide that the disputing
Party may pay monetary damages and any applicable interest in lieu of
restitution.

The Tribunal may also award costs in accordance with the applicable arbitration rules.

2. The Tribunal shall not order a disputing Party to pay punitive damages.

Article 9.26 : Finality and Enforcement of an Award

1. An award made by the Tribunal does not have binding force except between the
disputing parties and in respect of that particular case.

2. Subject to paragraph 3 and the applicable review procedure for an interim award, a
disputing party shall abide by and comply with an award without delay.

3. A disputing party shall not seek enforcement of a final award until:
(a) in the case of a final award made under the ICSID Convention;
(1) 120 days have elapsed from the date the award was rendered and no

disputing party has requested revision or annulment of the award; or
(i) revision or annulment proceedings have been completed; or

(b) in the case of a final award under the ICSID Additional Facility Rules or the
UNCITRAL Arbitration Rules:

(1) 90 days have elapsed from the date the award was rendered and no

disputing party has commenced a proceeding to revise, set aside, or
annul the award; or
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(ii) a court has dismissed or allowed an application to revise, set aside, or
annul the award, and there is no further appeal.

4. Each Party shall provide for the enforcement of an award in its territory.

3. The mechanism for the settlement of investment disputes established under this Section
is without prejudice to the rights and obligations of the Parties under Chapter 15 (Dispute
Settlement).

6. A disputing party may seek to enforce an arbitration award under the ICSID
Convention, or the New York Convention.

7. A claim that is submitted to arbitration under this Section is considered to arise out of a
commercial relationship or transaction for the purposes of Article T of the New York
Convention.

Article 9,27 ; Service of Documents

Notices and other documents shall be delivered to a Party at the place named for that Party
below:

() for Viet Nam:
Ministry of Justice of Viet Nam
60, Tran Phu Street, Ha Noi
Viet Nam; and

-

(b) for Korea:
International Legal Affairs Division
Ministry of Justice
Building #1, Government Complex-Gwacheon
47, Gwanmun-ro, Gwacheon-si, Gyeonggi-do
Republic of Korea

or their respective successors.

Section C : Definitions

Article 9.28 : Definitions
For the purposes of this Chapter:
Appointing Authority means:
(a) in the case of arbitration or conciliation under the [CSID or ICSID Additional

Facility Rules in subparagraphs 1(a) and 1(b) of Article 9.19, Secretary-General
of [CSID;
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(b) in the case of arbitration under the UNCITRAL Rules in subparagraph 1(c) of
Article 9.19, the Secretary-General of the Permanent Court of Arbitration; or

(©) any person as agreed between the disputing parties;

covered investment means, with respect to a Party, an investment in its territory of an
investor of the other Party, in existence as of the date of entry into force of this
Agreement or established, acquired or expanded thereafter, and has been admitted'® in
accordance with its domestic laws and regulations;

disputing investor means an investor that makes a claim under Section B;

disputing parties means a disputing investor and a disputing Party;

disputing Party means a Party against which a claim is made under Section B;
disputing party means either a disputing investor or a disputing Party;

enterprise means any entity constituted or organized under applicable laws and
regulations, whether or not for profit, and whether privately or governmentally owned or
controlled, including any corporation, trust, partnership, sole proprietorship, joint
venture, or association, and a branch'” of an enterprise;

enterprise of a Party means an enterprise constituted or organized under the domestic
laws and regulations of a Party, and a branch'® located in the territory of a Party and

carrying out business activities there;

freely usable currency means any currency designated as such by the International
Monetary Fund (IMF) under its Articles of Agreement and any amendments thereto;

ICSID means the International Centre for Settlement of Investment Disputes (ICSID)
established by the ICSID Convention;

ICSID Additional Facility Rules means the Rules Governing the Additional Facility
Jor the Administration of Proceedings by the Secretariat of the International Centre for
Settlement of Investment Disputes;

ICSID Convention means the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States, done at Washington, 18 March 1965;

' For greater certainty, for Viet Nam, “has been admitted” means “has been specifically registered or approved in
writing, as the case may be.”

"7 For greater certainty, a branch of a legal entity of a non-Party shall not be considered as an enterprise of a Party.

'® For greater certainty, the branch in this term is that of an enterprise organized and constituted under the laws of
that Party. A branch of a legal entity of a non-Party shall not be considered as an enterprise of a Party.
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investment means '

? every asset that an investor owns or controls, that has the

characteristics of an investment, such as the commitment of capital or other resources,
the expectation of gain or profit, or the assumption of risk. Forms that an investment may
take include:

(a)
(b)

(c)

(d)

(©)
6y

an enterprise;

shares, stock, and other forms of equity participation in an enterprise and rights
derived therefrom including futures and options;

bonds, debentures, loans and other forms of debt instruments™ of an enterprise
including rights derived therefrom;

turnkey, construction, management, production, concession, revenue-sharing,
. . T
and other business concessions™ conferred by laws or under contract;

intellectual property rights; and

other tangible or intangible, movable or immovable property, and related
property rights, such as leases, mortgages, liens, and pledges,

but investment does not include claims to payment that arise solely from:

(g

(h)

the commercial contracts for the sale of goods or services by a natural person or
an enterprise in the territory of a Party to a natural person or an enterprise in the
territory of the other Party; or

the extension of credit in connection with a commercial transaction, such as
trade financing;

investor of a non-Party means, with respect to a Party, an investor that is seeking to
make?, is making, or has made an investment in the territory of that Party, that is not an
investor of either Party;

investor of a Party means a natural person or an enterprise of a Party, a Party23 that is
seeking to make,24 1s making, or has made an investment in the territory of the other

Party;

** The term “investment” does not include an order or judgment entered in a judicial or administrative action.

2% Some forms of debt, such as bonds, debentures, and long-term notes, are more likely to have the characteristics
of an investment, while other forms of debt are less likely to have such characteristics.

2! Business concessions may include investment funds for projects such as Build-Operate and Transfer (BOT) and
Build-Operate and Own Schemes (BOQ).

2 For greater certainty, the Parties understand that an investor that “is seeking to make™ an investment refers to an
investor of a non-Party that has taken active steps to initiate a notification or approval process, where applicable,
for making an investment.

» For greater certainty, a Party may not pursue a claim against the other Party under Section B in all
circumstances.
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natural person of a Party means any natural person possessing the nationality or
citizenship of that Party in accordance with its domestic laws and regulations;

New York Convention means the United Nations Convention on the Recognition and
Enforcement of Foreign Arbifral Awards, done at New York, 10 June 1958;

non-disputing Party means the Party of the disputing investor;

returns means amounts yiclded by or derived from an investment particularly, though
not exclusively, any profits, interests, capital gains, dividends, royalties or fees;

Secretary-General means the Secretary-General of ICSID; and

UNCITRAL Arbitration Rules means the arbitration rules of the United Nations
Commission on International Trade Law as revised in 2010.%

* For greater certainty, the Parties understand that an investor that “is seeking to make” an investment refers to an
investor of the other Party that has taken active steps to initiate a notification or approval process, where
applicable, for making an investment.

* For greater certainty, UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration shall not
be applied in this Chapter.
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ANNEX 9-A

CUSTOMARY INTERNATIONAL LAW

The Parties confirm their shared understanding that “customary international law” generally
and as specifically referenced in Article 9.5 and Annex 9-B results from a general and
consistent practice of States that they follow from a sense of legal obligation. With regard to
Article 9.5, the applicable rules of customary international law refer to all customary
international law principles that protect the economic rights and interests of aliens.
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ANNEX 9-B

EXPROPRIATION

The Parties confirm their shared understanding that:

(a) an action or a series of actions by a Party cannot constitute an expropriation
unless it interferes with a tangible or intangible property right in an investment;

(b) paragraph 1 of Article 9.7 addresses two situations. The first is direct
expropriation, where a covered investment is nationalized or otherwise directly
expropriated through formal transfer of title or outright seizure;

(©) the second situation addressed by paragraph 1 of Article 9.7 is indirect
expropriation, where an action or a series of actions by a Party has an effect
equivalent to direct expropriation without formal transfer of title or outright
seizure:

®

(i)

the determination of whether an action or a series of actions by a Party,
in a specific fact situation, constitutes an indirect expropriation, requires
a case-by-case, fact-based inquiry that considers all relevant factors
relating to the investment, including:

(A)  the economic impact of the government action, although the fact
that an action or a series of actions by a Party has an adverse
effect on the economic value of an investment, standing alone,
does not establish that an indirect expropriation has occurred;

(B)  the extent to which the government action interferes with
distinct, reasonable investment-backed expectations; and

(C)  the character of the government action, including its objectives
and context.zG;

except in rare circumstances, such as, for example, when an action or a
series of actions is extremely severe or disproportionate in light of its
purpose or effect, non-discriminatory regulatory actions by a Party
that are designed and applied to protect legitimate public welfare
objectives, such as public health, safety, the environment, do not
constitute indirect expropriations.”’ 28

* For greater certainty, for Korea, relevant considerations may include whether the government action imposes a
special sacrifice on the particular investor or investment that exceeds what the investor or investment should be
expected to endure for the public interest.

* For greater certainty, this subparagraph includes the right of the Party to exercise its regulatory actions in
accordance with its Constitution.

* For greater certainty, the list of “legitimate public welfare objectives” in this subparagraph is not exhaustive. It
may include measures such as the real estate price stabilization (through, for example, measures to improve the
housing conditions for low-income households).
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ANNEX 9-C

TRANSFERS

1. Nothing in this Chapter or Chapter 8 (Trade in Services) shall be construed to prevent a
Party from adopting or maintaining temporary safeguard measures with regard to payments
and capital movements:

(a) in the event of serious balance of payments or external financial difficulties or
threat thereof; or

(b) where, in exceptional circumstances, payments and capital movements cause
or threaten to cause serious economic or financial disturbance or serious
difficulties for the operation of monetary policy or exchange rate policy in
either Party. ,

2. The measures referred to in paragraph 1:

(a) shall be phased out within one year or when conditions would no longer
justify their institution or maintenance;®

(b) shall be consistent with the Articles of Agreement of the International Monetary
Fund (hereinafter referred to as “Articles of Agreement™), as may be amended;

(©) shall not exceed those necessary to deal with the circumstances described in
paragraph 1;

(d) shall avoid unnecessary damage to the commercial, economic, or financial
interests of the other Party;

(e) shall be temporary and phased out progressively as the situation calling for
imposition of such measures improves;

) shall promptly be notified to the other Party; and

(g) shall be applied in a manner consistent with Articles 9.3 and 8.2 (National

Treatment) and Articles 9.4 and 8.3 (Most-Favored-Nation Treatment) subject
to the Schedules set out in Annexes I and 1I°° and Annex 8-D (Schedule of
Specific Commitments).“

** For greater certainty, the measures may be extended beyond the one year period should conditions warrant.

% This subparagraph shall not apply until the Parties” Schedules to Annexes I and II have entered into force.

*! For greater certainty, the measures referred to in paragraph 1 which are within the scope of this Chapter shall be
applied in a manner consistent with Articles 9.3 and 9.4 subject to the Schedules set out in Annexes [ and II, and
the measures referred to in paragraph | which are within the scope of Chapter 8 shall be applied in a manner
consistent with Articles 8.2 and 83 subject to the Schedules set out in Annex 8-D{(Schedule of Specific
Commitments), respectively.
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3.

Nothing in this Chapter or Chapter 8 (Trade in Services) shall be regarded to affect the

rights enjoyed and obligations undertaken by a Party as party to the Articles of Agreement,
including the use of exchange actions which are in conformity with the Articles of Agreement.
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CHAPTER 10
ELECTRONIC COMMERCE

Article 10.1 : General Provisions

The Parties recognize the economic growth and opportunity that electronic commerce
provides, and the importance of promoting electronic commerce between the Parties,
enhancing cooperation between the Parties regarding the development of electronic
commerce, and promoting the wider use of electronic commerce globally.

Article 10.2 : Customs Duties

1. A Party may not impose customs duties on electronic transmissions in compliance
with any agreement relating to electronic commerce under the WTO, to which both Parties
are party.

2. For greater certainty, nothing in paragraph 1 shall preclude a Party from imposing
internal taxes, fees, or other internal charges on content transmitted electronically.

Article 10.3 : Electronic Authentication, Electronic Signatures and Digital Certificates

1. Each Party shall endeavor to adopt or maintain legislation for electronic
authentication that would:

(a) permit parties to an electronic transaction to mutually determine the
appropriate authentication technologies and implementation models for their
electronic transactions;

(b) permit parties to an electronic transaction to have the opportunity to prove that
their electronic transaction complies with the Party’s domestic laws and
regulations in respect to electronic authentication; and

(c) not limit the recognition of authentication technologies and implementation
models.
2. The Parties shall, where possible, endeavor to work towards the mutual recognition

of digital certificates and electronic signatures that are issued or recognized by them based on
internationally accepted standards.

3. The Parties shall encourage the interoperability of digital certificates used by

business.

Article 10.4 : Domestic Regulatory Frameworks
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Each Party shall endeavor to adopt or maintain its domestic laws and regulations governing

electronic transactions taking into account the UNCITRAL Model Law on Electronic
Commerce [996.

Article 10.5 : Online Consumer Protection

1. The Parties shall endeavor to adopt or maintain transparent measures to protect
consumers from fraudulent and deceptive commercial practices when they engage in
electronic commerce.

2. Each Party shall, where possible, provide protection for consumers using electronic
commerce that is at least equivalent to that provided for consumers of other forms of
commerce under its relevant domestic laws, regulations and policies.!

Article 10.6 : Personal Data Protection

1. Each Party shall endeavor to adopt or maintain legislative measures which ensure the
protection of the personal data of the users of electronic commerce. In the development of
personal data protection standards in electronic commerce, each Party recognizes the
importance of taking into account the international standards and the criteria of relevant
international organizations.

2. Each Party recognizes the necessity of taking an adequate level of safeguards for the
protection of personal data of the users of electronic commerce that is transferred between the
Parties.

Article 10.7 : Paperless Trading

1. Fach Party shall endeavor to make electronic versions of its trade administration
documents publicly available.

2. Each Party shall endeavor to accept trade administration docurrjlents submitted
electronically as the legal equivalent of the paper version of those documents.”

3. Each Party shall, where possible, work towards the implementation of initiatives
which provide for the use of paperless trading.

Article 10.8 : Cooperation on Electronic Commerce

' A Party shall not be obliged to apply this paragraph before the date on which that Party enacts its domestic
laws or regulations or adopts policies on protection for consumers using electronic commerce.

? For Viet Nam, the obligation may be applied, where possible, in compliance with its domestic laws and
regulations on respective sectors.
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1. Recognizing the global nature of electronic commerce, the Parties shall maintain
mechanisms on cooperation, including research and training activities, which would enhance
the development of electronic commerce. These may include, but are not limited to:

(a) the electronic signatures and the electronic authentication;

(b) the security of electronic commerce, including protection of personal data
and online consumers and facilitation of prompt investigation and resolution
of fraudulent incidents;

(c) the promotion of the use of electronic versions of trade administration
documents used by either Party;

(d) exploring ways to provide assistance between the Parties in implementing an
electronic commerce legal framework; and

(e) actively participating in regional and multilateral fora to promote
development of electronic commerce.

2. The Parties shall endeavor to share information and experiences on laws and
regulations relating to electronic commerce and to assist small and medium enterprises to
overcome the obstacles encountered in the use of electronic commerce.

3. Each Party shall, to the extent possible, make cooperative efforts with competent
authorities when personal data transferred across its borders are leaked.

4, The Parties recognize the importance of cooperation between their respective national
consumer protection authorities on activities related to cross-border electronic commerce in
order to enhance consumer welfare.

Article 10.9 : Definitions
For the purposes of this Chapter:

digital certificates means electronic documents or files that are issued or otherwise
linked to a participant in an electronic communication or transaction for the purpose
of establishing the participant’s identity;

electronic signature means data in electronic form in, affixed to or logically
associated with, a data message, which may be used to identify the signatory in
relation to the data message and to indicate the signatory’s approval of the
information contained in the data message; and

trade administration documents means forms issued or controlled by a Party which
must be completed by or for an importer or exporter in relation to the import or
export of goods.
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CHAPTER 11
COMPETITION

Article 11.1 : Objectives

The Parties recognize the importance of undistorted competition in their trade relations. The
Parties understand that proscribing anti-competitive practices of enterprises, implementing
competition laws' and policies, and cooperating on competition issues contribute to
preventing the benefits of trade liberalization from being undermined and to promoting
economic efficiency and consumer welfare.

Article 11.2 : Principles in Law Enforcement

1. Each Party shall adopt or maintain comprehensive competition laws that promote
competition in its market by proscribing anti-competitive practices, and shall take appropriate
actions with respect to anticompetitive practices with the objective of promoting economic
efficiency and consumer welfare.

2. Each Party shall maintain an authority or authorities responsible for the enforcement
of its competition laws.

3. The enforcement of a Party’s competition laws shall be consistent with the principles
of transparency, timeliness, non-discrimination and procedural fairness.

Article 11.3 : Implementation

1. The Parties recognize the value of making the enforcement of their competition Jaws
as transparent as possible and shall endeavor to publish or otherwise make publicly available
their lgpgs and regulations addressing fair competition, including information on any

exemghioMprovided under such laws and regulations.

2. Eagh Party shall ensure that any exemption provided under its competition laws shall
be trarfspar¢nt and undertaken on the grounds of public policy or public interest.

3. -} Party shall ensure that all official decisions by its competition authorities

! For greater clarity, the respective competition laws shall effectively address:

(a) agreements between enterprises, decisions by associations of enterprises and concerted practices
which have as their object or effect the prevention of new entry into the market, restriction or
distortion of competition;

(b) abuses by one or more enterprises of a dominant or monopely position; and
(c) economic concentrations which are conduct of enterprises comprising merger of enterprises,

consolidation of enterprises, acquisition of an enterprise, joint venture between enterprises, and other
forms of concentration of enterprises.
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3. Each Party shall ensure that all official decisions by its competition authorities
finding a violation of its competition laws are in writing and set out any relevant findings of
fact and the reasoning and legal analysis on which the decisions are based. Each Party shall
further ensure that the decisions are notified to the persons concerned. The version of the
decisions may omit business confidential information that is protected by its domestic laws
and regulations from public disclosure.

4. Upon request of the other Party, a Party shall make available to the requesting Party
public information concerning the enforcement policies and practices of its competition laws.

5. Each Party shall ensure that a person subject to investigation is afforded the
opportunity to be heard and to present evidence in a hearing. Each Party shall also provide a
person subject to the imposition of a sanction or remedy for violation of its competition laws
with the opportunity to raise complaint about the sanction or remedy through administrative
and judicial review in accordance with its competition laws.

Article 11.4 : Application of Competition Laws

1. All enterprises engaged in economic activities, regardless of their ownership,
whether state or private, shall be subject to the competition legislation referred to in Article
11.2, in so far as the application of such rules does not obstruct the performance, in law and
in fact, of the particular public tasks assigned to them.

2. Each Party shall ensure that enterprises operating in the state-monopolized sectors
and domains do not adopt or maintain any anti-competitive practices based on its competition
laws.

Article 11.5 : Cooperation

L. The Parties recognize the importance of cooperation and coordination between their
respective competition authorities to promote the effective enforcement of their respective
competition laws and to fulfill the objectives of this Agreement. The Partics agree to
cooperate in a manner compatible with their respective laws, regulations and important
interests, and within their reasonably available resources.

2. Each Party, through its competition authority, shall notify the competition authority
of the other Party of an enforcement activity regarding anti-competitive practices in due
course when the competition authority of a Party becomes aware that the important interests
of the other Party are likely to be affected, provided that it is not contrary to each Party’s
competition laws and does not affect any investigations being carried out.

3. The competition authority of a Party may request coordination from the competition
authority of the other Party with respect to a specific case, when important interests of the
requesting Party are substantially affected. Such request is without prejudice to the full
freedom of the final decision of the competition authority concerned. The other Party may
accord sympathetic considerations to such request, as appropriate and in accordance with its
competition laws.

11-2




Article 11.6 : Exchange of Information

The competition authority of a Party shall, upon request of the competition authority of the
other Party, endeavor to provide available information to facilitate effective enforcement of
its competition laws provided that it is not confidential information.

Article 11.7 : Confidentiality

L. Each Party shall maintain the confidentiality of any information provided in
confidence by the competition authority of the other Party.

2. The competition authority of a Party shall not disclose such information to any entity
that is not authorized by the competition authority providing the information.

Article 11.8 : Consultation

1. To foster mutual understanding between the Parties or to address specific matters that
arise under this Chapter and without prejudice to the autonomy of each Party to develop,
maintain and enforce its competition laws and policies, a Party shall, upon request of the
other Party, enter into consultations on issues raised by the requesting Party. In its request,
the Party shall indicate, if relevant, how the matter affects trade or investment between the
Parties.

2. The Party to which a request for consultations has been addressed shall accord
sympathetic consideration to the concerns of the other Party.
Article 11.9 : Technical Assistance

The Parties may engage in technical assistance activities subject to their reasonably available
resources in the field of competition, including:

(a) exchange of experience regarding the promotion and enforcement of
competition laws and policies;

(b) exchange of publicly available information about competition laws and
policies;

(c) exchange of officials for training purposes;

(d) exchange of consultants and experts on competition laws and policies;

(e) participation of officials as lecturers, consultants, or participants at training

courses on competition laws and policies;
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(0 participation of officials in advocacy programs;

(2) exchange of information and experiences on activities related to competition
advocacy and the promotion of competition culture; and

(h) any other form of technical cooperation as agreed by the Parties.

Article 11.10 : Dispute Settlement
The provisions of Chapter 15 (Dispute Settlement) shall not apply to any matter arising under
this Chapter.
Article 11.11 : Definitions
For the purposes of this Chapter:
competition authority means:

(a) for Viet Nam, Vietnam Competition Authority and Vietnam
Competition Council; and

(b) for Korea, the Korea Fair Trade Commission;
or their respective successors; and
competition laws means:

(a) for Viet Nam, Competition Law of Viet Nam and its implementing
regulations;

(b) for Korea, the Monopoly Regulation and Fair Trade Act and its
implementing regulations; and

() any change that the above-mentioned legislation may undergo after
the entry into force of this Agreement.
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CHAPTER 12
INTELLECTUAL PROPERTY

Article 12.1 : Objectives
The objectives of this Chapter are to:

(a) enhance the role of intellectual property in promoting economic and social
development, particularly in relation to technological innovation, transfer
and dissemination of technology and trade;

(b reduce impediments to trade and investment through effective and adequate
creation, utilization, protection and enforcement of intellectual property
rights, taking into account the different levels of economic development and
capacity as well as differences in their national legal systems;

() maintain an appropriate balance between the rights of intellectual property
owners and the legitimate interests of users and the community in subject
matters protected by intellectual property; and

(d) ensure that the intellectual property rights are effectively enforced with a
view, inter alia, to eliminating trade in goods infringing intellectual property
rights and that measures and procedures for enforcement do not themselves
become barriers to legitimate trade.

Article 12.2 : General Principles

1. Each Party shall provide adequate, effective, and non-discriminatory protection of
intellectual property rights, and provide for appropriate measures for the enforcement of such
rights.

2. In respect of all categories of intellectual property covered in this Chapter, each Party
shall accord to nationals' of the other Party treatment no less favorable than that it accords to
its own nationals with regard to the protection” and enjoyment of such intellectual property
rights and any benefit derived from such rights in accordance with Articles 3 and 5 of the
TRIPS Agreement.

' For the purposes of this Article, the term “nationals” shall have the same meaning as in the TRIPS Agreement.

2 For the purposes of this paragraph, “protection” shall have the same meaning as in the TRIPS Agreement, and
shall include;

(a) matters affecting the availability, acquisition, scope, maintenance, and enforcement of
intellectual property rights as well as matters affecting the use of intellectual property rights
specifically covered by this Chapter; and

(b) the rights and obligations concerning encrypted program-carrying satellite signals set out in
Article 12.8.
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3. Each Party shall be free to determine the appropriate method of implementing the
provisions of this Chapter within its own legal system and practice.

4, Each Party shall recognize the underlying public policy objectives of national
systems for the protection of intellectual property, including developmental and technological
objectives. Nothing in this Chapter shall be construed to prevent a Party from taking any
action which it considers necessary for protection of its essential security interests.

Article 12,3 : Affirmation of International Agreement

l. Each Party affirms its existing rights and obligations under the TRIPS Agreement
and other intellectual property agreements to which both Parties are party. Nothing in this
Chapter shall derogate from existing rights and obligations that the Parties have to each other
under such agreements.

2. Each Party will make reasonable efforts to ratify or accede to the following
agreements:

(a) the World Intellectual Property Organization (hereinafter referred to as
“WIPO™) Copyright Treaty (1996); and

(b) the WIPO Performances and Phonograms Treaty (1996).
When a Party intends to accede to any of the treaties above, it may seek cooperation from the
other Party to support its accession to and implementation of such treaties.
Article 12.4 : More Extensive Protection
Each Party may, but shall not be obliged to, provide more extensive protection for intellectual
property rights under its domestic laws and regulations than this Chapter requires, provided
that such protection does not contravene this Chapter.
Article 12.5 : Trademarks
Trademarks Protection
1. Each Party shall ensure adequate and effective protection of trademark in accordance
with the TRIPS Agreement. However, neither Party may deny registration of a trademark
solely on the grounds that the sign of which it is composed is figurative elements or the shape
of goods or of their packaging.
2. Each Party shall provide that the owner of a registered trademark shall have the
exclusive right to prevent all third parties not having the owner’s consent from using in the

course of trade identical or similar signs, for goods or services that are identical or similar to
those goods or services in respect of which the owner’s trademark is registered, where such
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use would result in a likelihood of confusion. In the case of the use of an identical sign, for
identical goods or services, a likelihood of confusion shall be presumed.

Exceptions to Trademarks Rights

3. Each Party may provide limited exceptions to the rights conferred by a trademark,
such as fair use of descriptive terms, provided that such exceptions take account of the
legitimate interests of the owner of the trademark and of third parties.

Well-Known Trademarks

4. Neither Party may require as a condition for determining that a trademark is well-
known that the trademark has been registered in the Party.

5. Article 6bis of the Paris Convention for the Protection of Industrial Property (1967)
shall apply, mutatis mutandis, to goods or services that are not identical or similar to those
identified by a well-known trademark’®, whether registered or not, provided that use of that
trademark in relation to those goods or services would indicate a connection between those
goods or services and the owner of the trademark, and provided that the interests of the owner
of the trademark are likely to be damaged by such use.

6. Each Party shall provide for appropriate measures to refuse an application or cancel a
registration and prohibit the use of a trademark that is identical or similar to a well-known
trademark, for identical or similar goods or services, if the use of that trademark is likely to:

(a) cause confusion with;

(b) mislead, or deceive the connection between the trademark with the owner of}
or

() cause harm to the reputation of,

the prior well-known trademark.

The Parties are encouraged to apply the same measures, mutatis mutandis, to goods or
services that are related to those identified by the weli-known trademark.

Registration and Applications of Trademarks

7. Each Party shall provide a system for the registration of trademarks, in which the
reasons for a refusal to register a trademark shall be communicated in writing and may be
provided electronically to the applicant, who will have the opportunity to contest such refusal

and to judicially appeal a final refusal.

8. Each Party shall introduce the possibility to oppose trademark applications.

? For the purposes of determining whether a mark is well-known, neither Party may require that the reputation
of the trademark extend beyond the sector of the public that normally deals with the relevant goods or services.
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9. Each Party shall provide that initial registration and each renewal of registration of a
trademark shall be for a term of no less than 10 years.

Article 12.6 : Protection against Unfair Competition

l. Each Party shall provide effective protection against unfair competition. Any act of
competition contrary to honest practices in industrial or commercial matters constitutes an act
of unfair competition. The following in particular shall be prohibited:

{(a) all acts of such a nature as to create confusion by any means whatever with
the establishment, the goods, or the industrial or commercial activities, of a
competitor;

(b) false allegations in the course of trade of such a nature as to discredit the
establishment, the goods, or the industrial or commercial activities, of a
competitor;

(c) indications or allegations the use of which in the course of trade is liable to
mislead the public as to the nature, the manufacturing process, the
characteristics, the suitability for their purpose, or the quantity, of the goods;
and

(d) acts of using, or acquiring or holding the right to use, a domain name
identical with or confusingly similar to well-known trademark in each Party
for the purposes specified in that Party’s domestic laws and regulations, such
as the intention to gain unfair profit or to cause damage to another person.

2. Each Party shall ensure in its domestic laws and regulations adequate and effective
protection of undisclosed information in accordance with Article 39 of the TRIPS Agreement.

3. Bach Party shall establish appropriate remedies to prevent or punish acts of unfair
competition. In particular, each Party shall ensure that any person that considers its business
interests to be damaged by an act of unfair competition may bring legal action and request
suspension or prevention of the act, destruction of the goods which constitute the act, removal
of materials and implements used for the act, or damages to compensate for the injury which
result from the act, unless otherwise provided for in the domestic laws and regulations of the

Party.

Article 12.7 : Patents

1. Each Party shall make patents available for any invention, whether a product or
process, in all fields of technology, provided that the invention is new, involves an inventive

step, and is capable of industrial application.

2. Each Party may exclude from patentability:
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(@) inventions, the prevention within its territory of the commercial exploitation
of which is necessary to protect ordre public or morality, including to protect
human, animal, or plant life or health or to avoid serious prejudice to the
environment, provided that such exclusion is not made merely because the
exploitation is prohibited by its domestic laws and regulations;

(b) diagnostic, therapeutic, and surgical methods for the treatment of humans or
animals; and

(c) plants and animals other than micro-organisms, and essentially biological
processes for the production of plants or animals other than non-biological
and microbiological processes.

3. Each Party may provide limited exceptions to the exclusive rights conferred by a
patent, provided that such exceptions do not unreasonably conflict with a normal exploitation
of the patent and do not unreasonably prejudice the legitimate interests of the patent owner,
taking account of the legitimate interests of third parties.

4, Each Party shall disregard information contained in public disclosures used to
determine if an invention is novel or has an inventive step if the public disclosure:

(a) was made or authorized by the patent applicant, or made without
authorization by the patent applicant in accordance with its domestic laws

and regulations4; and

(b) occurred within six months prior to the date of filing of the application in the
territory of the Party.

Accelerated Examination
5. Each Party may, in accordance with domestic laws and regulations, provide an
applicant with accelerated examination for the patent application on conditions that the

claimed invention is:

(a) being practiced after publication of the application by a person, other than
the applicant; or

(b) being practiced or being prepared to practice by the patent applicant.

Article 12.8 : Copyright and Related Rights

Protection of Copyright and Related Rights

* The Parties agree to review the expansion of the exceptions to the novelty and inventiveness requirements for
patentability contained in this subparagraph, when necessary.
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I. Each Party shall provide that authors, performers, producers of phonograms and
broadcasting organizations have the right to authorize or prohibit all reproductions of their
works, performances, phonograms and broadcasts, in any manner or form.

2. Each Party shall provide that persons’ that directly or indirectly use phonograms
already published for commercial purposes for broadcasting are not required to obtain
permission but must pay remunerations® to performers and producers of phonograms.

Collective Management of Rights

3. The Parties recognize the importance of collective management societies for
copyright and related rights, in order to ensure an effective management of the rights
entrusted to them, and an equitable distribution of the collected remunerations, which are
proportional to the utilization of the works, performances, or phonograms, in a context of
transparency and good management practices, according to the laws and regulations of each

Party.

4. Each Party shall endeavor to facilitate the establishment of arrangements between
their respective collecting societies for the purposes of mutually ensuring easier access to and
delivery of content between the Parties, as well as ensuring mutual transfer of royalties for
use of the Parties” works or other copyright-protected subject matters. Each Party shall
endeavor to improve transparency with respect to the execution of the task of their respective
collecting societies.

Protection of Encrypted Program-Carrying Satellite Signals

5. Each Party shall provide administrative or criminal measures in accordance with its
domestic laws and regulations for the following actions:

(a) to manufacture, assemble, modify, import, export, sell, lease, or otherwise
distribute a device or system, knowing or having reason to know that the
device or system is primarily of assistance in decoding an encrypted
program-carrying satellite signal without the authorization of the lawful
distributor of such signal; and

(b) willfully to receive, or further distribute, a program-carrying signal that
originated as an encrypted satellite signal knowing that it has been decoded
without the authorization of the lawful distributor of the signal.

Limiration and Exceptions

6. Each Party shall confine limitations or exceptions to the exclusive rights granted to
the right holders referred to in this Article in certain special cases that do not conflict with a
normal exploitation of the work and do not unreasonably prejudice the legitimate interests of
the right holders.

5 “Persons™ shall be understood as natural or juridical persons.

% The remuneration shali be paid under the terms agreed between the user and the performers or producers of
phonograms or otherwise determined in accordance with the domestic laws and regulations of each Party.
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Article 12.9 : Enforcement of Intellectual Property Rights

General Obligation

I. The Parties recognize the importance of providing for the enforcement of intellectual
property rights as set out in the TRIPS Agreement and in particular Articles 41 through 61
thereof.

Presumption of Authorship or Ownership

2. In civil, criminal, and if applicable, administrative proceedings involving copyright
or related rights, each Party shall provide for a presumption that, in the absence of proof to
the contrary, the person whose name is indicated in the usual manner is the right holder in the
work, performance, phonogram or broadcast as designated.

Civil and Administrative Procedures and Remedies

3. Each Party shall provide that, in civil judicial proceedings, its judicial authorities
shall have the authority to order the infringer to pay the right holder damages adequate to
compensate for the injury the right holder has suffered as a result of the infringement of that
person’s intellectual property right by an infringer who knowingly, or with reasonable
grounds to know, engages in infringing activity.

4. Fach Party shall provide that its judicial authorities, except in exceptional
circumstances, shall have the authority to order, at the conclusion of civil judicial
proceedings concerning copyright or related rights infringement, patent infringement, or
trademark infringement, that the prevailing party shall be awarded payment by the losing
party of court costs or fees and reasonable attorney’s fees, as provided for under that Party’s
domestic laws and regulations.

5. In civil judicial proceedings, each Party shall, at least with respect to works,
phonograms, and performances protected by copyright or related rights, and in cases of
trademark counterfeiting, establish or maintain pre-established damages. The pre-established
damages shall be set out in an amount sufficient to compensate the right holder for the harm
caused by the infringement.’

6. In civil judicial proceedings concerning copyright or related rights infringement and
trademark counterfeiting, each Party shall provide that its judicial authorities shall have the
authority to order the seizure of allegedly infringing goods, materials, and implements
relevant to the act of infringement, and, at least for trademark counterfeiting, documentary
evidence relevant to the infringement.®

7 Neither Party is required to apply this paragraph to actions for infringement against a Party or a third party
acting with the authorization or consent of a Party.

¥ A Party may fulfill this obligation by provisional measures.
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7. Each Party shall provide that in relation to civil proceedings concerning the
enforcement of intellectual property rights, its judicial authorities have the authority to
impose sanctions on parties, their counsel, experts, or other persons subject to the court’s
jurisdiction, for violation of judicial orders regarding the protection of confidential
information produced or exchanged in a proceeding.

8. Each Party shall endeavor, as necessary, to improve its judicial system with a view to
providing effective civil remedies against infringement of intellectual property rights.

Provisional Measures

9. Each Party shall provide that its judicial authorities have the authority to order
prompt and effective provisional measures on request. The judicial authorities shall also have
the authority to adopt provisional measures inaudita altera parte, where appropriate, in
particular, where any delay is likely to cause irreparable harm to the right holder, or where
there is demonstrable risk of evidence being destroyed.

10. Each Party shall provide that its judicial authorities have the authority to require the
applicant, with respect to provisional measures, to provide any reasonably available evidence
in order to satisfy themselves with a sufficient degree of certainty that the applicant’s right is
being infringed or that such infringement is imminent, and to order the applicant to provide a
reasonable security or equivalent assurance set at a level sufficient to protect the defendant
and to prevent abuse, and so as not to unreasonably deter recourse to such procedures.

Special Requirements Related to Border Measures

11. Each Party shall provide that any right holder initiating procedures for its competent
authorities to suspend release of counterfeit trademark or pirated copyright goods® into free
circulation is required to provide adequate evidence to satisfy the competent authorities that,
under the laws and regulations of the country of importation, there is prima facie an
infringement of the right holder’s intellectual property right and to supply sufficiently
detailed description of goods to make the suspected goods readily recognizable by its
competent authorities.

12. Each Party may, without prejudice to that Party’s domestic laws and regulations
pertaining to the privacy or the confidentiality of information, authorize that Party’s
competent authorities, where they have detained, or seized, goods suspected of infringing an
intellectual property right, to provide a right holder who has filed a request for assistance with
information about goods that could assist them in pursuing a remedy. This information may
include the description and quantity of the goods, the name and address of the consignor,
importer, exporter or consignee, and, if known, the country of origin of the goods and the
name and address of the manufacturer of the goods.

13. Each Party shall provide that goods that have been suspended from release by its
customs authorities, and that have been forfeited as pirated or counterfeit, shall be destroyed
or disposed of outside the channels of commerce in a manner to avoid any harm to the right

? For the purposes of this paragraph, the terms “counterfeit trademark goods” and “pirated copyright goods”
shall have the same meanings as referred to in Article 51 of the TRIPS Agreement.
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holder. In regard to counterfeit trademark goods, the simple removal of the trademark

unlawfully affixed shall not be sufficient to permit the release of the goods into the channels
of commerce.

Criminal Procedures and Remedies

14. Each Party shall provide for criminal procedures and penalties to be applied at least
in cases of willful trademark counterfeiting or copyright piracy on a commercial scale.
Remedies available shall include imprisonment and/or monetary fines sufficient to provide a
deterrent, consistently with the level of penalties applied for crimes of a corresponding
gravity.

Special Measures against Repetitive Copyright Infringers on the Internet

15. Each Party shall endeavor to provide measures to curtail repeated copyright and
related right infringement on the internet.

Article 12.10 : Cooperation

l. The Parties agree to promote mutual cooperation in the field of intellectual property
in order to improve the efficiency and development of their intellectual property systems in a
beneficial and balanced manner.

2. Upon request of a Party, the other Party will, to the extent possible and as appropriate,
render assistance to the requesting Party in creation, acquisition, protection, utilization and
enforcement of intellectual property for domestic innovation and economic development of
that Party.

3. The Parties agree to exchange views and information on their legal frameworks,
administration, registrations and protection, including information on their efforts to provide

effective enforcement, of intellectual property rights.

4. The Parties also agree to cooperate, through their intellectual property offices, on the
following issues:

(@ capacity building for officials or experts on intellectual property rights;

(b) intellectual property administration, and registration systems, including
publicly accessible databases;

(c) education and public awareness of intellectual property rights;
@ intellectual property commercialization and technology transfer;
(e) improvement of quality management procedures; and

() other areas agreed by the Parties.
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5. The Parties, with a view to promoting transparency in their administration systems of
intellectual property protection, further agree to cooperate in making available to the public
information on applications for and registrations of patents, utility models, industrial designs,
trademarks and other subject matters, where appropriate.

6. The Parties also agree to promote dialogue on intellectual property issues by:

(a) designating contact points for implementation of cooperation activities under
this Article; and

(b) encouraging interaction between intellectual property stakeholders in order
to broaden understanding of each other’s intellectual property systems.

7. Cooperation activities shall be conducted on mutually agreed terms and subject to the
availability of funds.

Article 12.11 : Definitions

For the purposes of this Chapter, intellectual property refers to all categories of intellectual

property that are the subject of this Chapter and/or that are under Sections | through 7 of Part
II of the TRIPS Agreement.
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CHAPTER 13
ECONOMIC COOPERATION

Article 13.1 : Basic Principles

L. Recognizing the importance of economic cooperation between the Parties, the Parties
shall promote cooperation in areas of mutual interest, taking into account the different levels
of development and capacity of the Parties.

2. To promote and facilitate the implementation of economic cooperation, the Parties
shall undertake cooperation between their respective governments and, where necessary and
appropriate, encourage and facilitate cooperation, where one or both sides are entities other
than the governments of the Parties. Based on mutual benefits of the Parties towards the
cooperative sectors in which the Parties have mutual interests, the Parties will cooperate on
relevant forms of activities.

3. Reaffirming the value of ongoing economic cooperation initiatives between the
Parties, the Parties shall respect and encourage their existing economic cooperation under
frameworks other than this Agreement.

4. The Parties acknowledge the provisions to encourage and facilitate economic

cooperation as provided for in this Agreement in accordance with their respective domestic
laws and regulations.

Article 13.2 : Sectors of Cooperation

l. The Parties, on the basis of mutual benefit, shall explore and undertake cooperative
activities.
2. Sectors related to industry may include:

(a) automotive;

(b)  steel and metal;

(c) petrochemicals;

(d electronics;

(e)  machinery;

H garment, textiles and footwear;
(g)  distribution and logistics; and

(h) other sectors of cooperation as may be agreed by the Partijes.
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Sectors related to agriculture, fishery and forestry may include:
(a) livestock and crop production;
(b) horticulture;

(¢) improvement of investment conditions in the fields of fisheries and
aquaculture;

(d) satisfying the needs of investors of fisheries and aquaculture sectors in
accordance with each Party’s relevant domestic laws and regulations;

(e) fishery resources management;

® forest management;

(2) agro-based and food processing; and

(h) other sectors of cooperation as may be agreed by the Parties.

Sectors related to rules and procedures for trade may include:

(a) standards, technical regulations and conformity assessment procedures;
(b) customs procedure;

(c) rules of origin and other aspects of implementation of tariff commitments;
(d intellectual property; and

(e) other sectors of cooperation as may be agreed by the Parties.

Other sectors may include:

(a) supporting policy for small and medium-sized enterprises;

(b) statistics;

(©) fair competition;

(d) infrastructure;

(e) investment;

® services related to culture; and

(g) other sectors of cooperation as may be agreed by the Parties.
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Article 13.3 : Forms of Cooperation
The forms of economic cooperation may include, but are not limited to:
(a) technical assistance;
(b) training of human resources;
() exchange of views and information;
(d) exchange of experts;
) seminar and workshop;
® design and improvement of institutions;
(g formulation of sectoral master plan;
(h) formulation of development strategy;
(i) sharing of best practices;
() basic study;
(k)  joint research and development;
o Jjoint trade and investment promotion activities;
{m) model and technology transfer; and

(n) other forms of cooperation as may be agreed by the Parties.

Article 13.4 : Implementation

1. The cooperation shall be implemented in accordance with each Party’s domestic laws
and regulations.

2. For the purposes of the effective implementation and operation of this Chapter, a
Committee on Economic Cooperation (hereinafter referred to as the “Committee”) shall be
established. The Parties shall conclude an implementing arrangement setting out the forms
and functions of the Committee.

3. The Parties shall undertake cooperation projects at mutually agreed periods of time.
The implementation of such projects shall be monitored and reviewed by the Committee to

ensure their effective implementation.

4. Taking into account the different levels of development and capacity, the Parties shall
contribute appropriately to the cost of implementation, according to mutual agreement.
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Funding for implementation of cooperation sectors shall be set out in detail in the
implementing arrangement.
Article 13.5 : Resources for Economic Cooperation

1. The Parties shall cooperate to employ the most effective means for the
implementation of this Chapter.

2. The Parties shall endeavor to make available necessary financial and other resources
for the implementation of economic cooperation under this Chapter in accordance with their

respective domestic laws and regulations.

3. Funding for economic cooperation under this Chapter shall be borne according to
mutual agreement, taking into account the different levels of development of the Parties.
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ANNEX 13-A

COOPERATION IN SERVICES RELATED TO CULTURE

1. For the purposes of mutual benefits, recognizing that cooperation contributes to the
enhancement of understanding between the Parties and the development of their services
industries, the Parties shall endeavor to cooperate in service sectors, such as audio-visual,
tourism, entertainment (including theater, live bands and circus services), cultural heritage,
museum and library services.

2. With a view to improving relevant industries’ development, in accordance with
domestic laws and regulations, the cooperation shall be facilitated through the information
and experience exchange as well as support for capacity building, with regard to each Party’s
domestic policies, standard technologies, and relevant laws and regulations.
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CHAPTER 14
TRANSPARENCY

Article 14.1 : Publication

1. Each Party shall ensure that its domestic laws, regulations, procedures and
administrative rulings of general application relating to any matter covered by this Agreement
are promptly published or otherwise made publicly available.

2. To the extent possible, each Party, in accordance with its domestic laws and
regulations, shall:

(a) publish in advance measures referred to in paragraph 1 that it proposes to
adopt; and

(b) provide interested persons and the other Party with a reasonable opportunity
to comment on such proposed measures.

3. With respect to domestic laws and regulations of general application' relating to any
matter covered by this Agreement, each Party shall publish such laws and regulations in a
single official journal’ of national circulation and shall encourage their distribution through
additional outlets.

4. With respect to draft laws and regulations of general application® proposed by its
central level of government respecting any matter covered by this Agreement that are
published in accordance with subparagraph 2(a), each Party should in most cases publish
such proposed laws and regulations not less than 40 days before the date public comments are
due.

Article 14.2 : Provision of Information
Upon request of a Party, the other Party shall promptly provide information and respond to

questions pertaining to any actual or proposed measure referred to in Article 14.1 that the
requesting Party considers might affect the operation of this Agreement.

Article 14.3 : Administrative Proceedings

" For the purposes of this paragraph, “regulations of general application” means, for Viet Nam, Orders and
Decisions of the State President, Decrees of the Government, Decisions of the Prime Minister, and Ministerial
Circulars and for Korea, Presidential Decrees, Ordinances of the Prime Minister, and Ministerial Ordinances.

® For the purposes of this paragraph, “single official journal” means, for Viet Nam, its Official Gazette.
* For the purposes of this paragraph, “regulations of general application” means, for Viet Nam, Decrees of the

Government, Decisions of the Prime Minister, and Ministerial Circulars, and for Korea, Presidential Decrees,
Ordinances of the Prime Minister, and Ministerial Ordinances.
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With a view to administering in a consistent, impartial and reasonable manner its domestic
laws, regulations, procedures and administrative rulings of general application relating to any
matter covered by this Agreement, each Party shall ensure, in its administrative proceedings,
in which these measures are applied to particular persons, goods or services of the other Party
in specific cases, that:

(a) wherever possible, in accordance with its applicable domestic laws and
regulations, persons of the other Party that are directly affected by a
proceeding are provided reasonable notice, when a proceeding is initiated,
including a description of the nature of the proceeding, a statement of the
legal authority under which the proceeding is initiated, and a general
description of any issues in controversy;

(b) persons of the other Party that are directly affected by a proceeding are
afforded a reasonable opportunity to present facts and arguments in support
of their positions prior to any final administrative action, when time, the
nature of the proceeding, and the public interest permit; and

(© its procedures are in accordance with its domestic laws and regulations.

Article 14.4 : Review and Appeal

1. In accordance with its domestic laws and regulations, each Party shall establish or
maintain judicial or administrative tribunals or procedures for the purposes of the prompt
review and, where warranted, correction of administrative actions relating to any matter
covered by this Agreement. Such tribunals shall be impartial and independent of the office or
authority entrusted with administrative enforcement and shall not have any substantial
interest in the outcome of the matter.

2. Each Party shall ensure that, in such tribunals or procedures, the parties to the
proceeding are provided with the right to:

(a) a reasonable opportunity to support or defend their respective positions; and
(b) a decision based on the evidence and submissions of record or, where
required by its domestic laws and regulations the record compiled by the
administrative authority.
3. Each Party shall ensure, subject to appeal or further review as provided for in its
domestic laws and regulations, that any decision referred to in subparagraph 2(b) shall be
implemented by, and shall govern the practice of, the office or authority with respect to the
administrative action at issue.

Article 14.5 : Definitions

For the purposes of this Chapter:
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administrative ruling of general application means an administrative ruling or
interpretation that applies to all persons and fact situations that fall generally within
its ambit and that establishes a norm of conduct but does not include:

(a) a determination or ruling made in an administrative proceeding that
applies to a particular person, good, or service of the other Party in a

specific case; or

(b) a ruling that adjudicates with respect to a particular act or practice.
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CHAPTER 15
DISPUTE SETTLEMENT

Article 15.1 : Objective

1. The objective of this Chapter is to provide an effective, efficient and transparent
process for the avoidance and settlement of disputes arising under this Agreement.

2, The Parties shall at all times endeavor to agree on the interpretation and application
of this Agreement, and shall make every attempt through cooperation and consultations to
arrive at a mutually satisfactory resolution of any matter raised in accordance with this
Chapter.

Article 15.2 : Scope

1. Except as otherwise provided for in this Agreement or agreed by the Parties, this
Chapter shall apply with respect to the avoidance or settlement of all disputes between the
Parties regarding the interpretation or application of this Agreement wherever a Party
considers that:

(a) a measure of the other Party is inconsistent with its obligations under this
Agreement; or

(b the other Party has otherwise failed to carry out its obligations under this
Agreement.

2. Notwithstanding paragraph 1, this Chapter shall not apply to Chapters 5 (Sanitary and
Phytosanitary Measures), 11 (Competition) and 13 (Economic Cooperation), Article 8.19
(Renegotiation Based on the Negative List Approach), and Annex 3-B (Treatment for Certain
Goods).

Article 15.3 : Choice of Forum

1. Where a dispute regarding any matter arises under this Agreement and under the
WTO Agreement or any other agreement to which both Parties are party, the complaining
Party may select the forum in which to settle the dispute.

2 Once the complaining Party has requested the establishment of, or referred a matter
to, a dispute settlement panel under an agreement referred to in paragraph 1, the forum

selected shall be used to the exclusion of other fora, unless the forum selected fails for
procedural or jurisdictional reasons to initiate a dispute settlement proceeding.

Article 15.4 : Consultations
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I. Each Party may request consultations with respect to any matter relating to the
interpretation and application of this Agreement, pursuant to paragraph 1 of Article 15.2.

2. A request for consultations shall be submitted in writing and shall give the reasons
for the request, including the identification of the specific measure or other matter at issue
and an indication of the legal basis for the complaint.

3. If a request for consultations is made, the Party complained against shall reply
within 10 days of the date of the receipt of the request. The Parties shall enter into
consultations in good faith within a period of no more than 30 days of the date of receipt of
the request with a view to reaching a mutually satisfactory solution. Consultations shall take
place, unless the Parties otherwise agree, in the territory of the Party complained against.

4. In cases of urgency, including those concerning perishable goods, the Parties shall
enter into consultations within a period of no more than 15 days of the date of receipt of the
request by the Party complained against.

5. Upon initiation of consultations, the Parties shall provide information to enable the
examination of how the measure at issue might affect the interpretation and application of
this Agreement, and give confidential treatment to the information exchanged during
consultations.

6. Consultations under this Article shall be confidential and without prejudice to the
rights of either Party in any further proceedings under this Agreement or other proceedings.

Article 15.5 ;: Good Offices, Conciliation or Mediation

1. Good offices, conciliation or mediation may be requested at any time by either Party.
They may begin at any time by agreement of the Parties and be terminated at any time upon
request of either Party.

2, If the Parties agree, good offices, conciliation, or mediation may continue while the
proceedings of the arbitration panel provided for in this Chapter are in progress.

3. Proceedings involving good offices, conciliation or mediation, and, in particular,
positions taken by the Parties during these proceedings, shall be confidential, and without
prejudice to the rights of either Party in any further proceedings under this Agreement or
other proceedings.

Article 15.6 ; Establishment of the Arbitration Panel

1. The complaining Party that made a request for consultations under Article 15.4 may
request in writing the establishment of an arbitration panel to the Party complained against,

(a) if the Party complained against does not enter into such consultations within

30 days, or within 15 days in cases of urgency including those concerning
perishable goods, of the date of receipt of the request for such consultations; or
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(b) if the Parties fail to resolve the dispute through such consultations within 60
days, or within 30 days in cases of urgency including those concerning
perishable goods, of the date of receipt of the request for such consultations.

2. The request for the establishment of an arbitration panel shall be made in writing to
the Party complained against. The complaining Party shall identify in its request, the measure
or other matter at issue, and the factual and legal basis for the complaint sufficient to present
the problem clearly.

Article 15.7 : Terms of Reference of the Arbitration Panel

Unless the Parties otherwise agree within 20 days of the date of receipt of the request for the
establishment of an arbitration panel, the terms of reference of the arbitration panel shall be:

“To examine, in the light of the relevant provisions of this Agreement, the matter
referred to in the request for the establishment of an arbitration panel pursuant to
Article 15.6, to make findings together with the reasons on the compatibility of the
measure with this Agreement, and to issue a written report containing the reasons for
the findings for the resolution of the dispute.”

Article 15.8 : Composition of the Arbitration Panel

1. Unless otherwise agreed by the Parties, an arbitration panel shall consist of three
arbitrators.
2. Each Party shall appoint one arbitrator who may be its national and propose up to

three candidates to serve as the third arbitrator who shall be the chair of the arbitration panel
within 30 days of the date of receipt of the request for the establishment of the arbitration
panel. The Parties shall endeavor to agree on and appoint the third arbitrator who shall serve
as the chair of the arbitration panel within 45 days of the date of receipt of the request for the
establishment of the arbitration panel, taking into account the candidates proposed. If the
Parties fail to agree on and appoint the third arbitrator within 45 days, the Parties shall meet
within seven days and select the chair by lot from the list of candidates proposed by both
Parties.

3. The candidates for the third arbitrator referred to in paragraph 2 shall not be nationals
of either Party, nor have their usual place of residence in either Party, nor be employed by
either Party, nor have dealt with the dispute in any capacity.

4. The date of the establishment of an arbitration panel shall be the date on which the
third arbitrator is appointed.

5. All arbitrators shall have expertise or experience in law, international trade or other

matters relating to this Agreement, or in the resolution of disputes arising under international
trade agreements. Each arbitrator shall be independent, serve in his or her individual
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capacities and not be affiliated with, nor take instructions from, either Party or organization
related to the dispute, and shall comply with Annex 15-B.

6. Where a Party considers that an arbitrator does not comply with the requirements of
Annex 15-B, the Parties shall consult and replace, if so agreed, that arbitrator in accordance
with paragraph 7.

7. If an arbitrator appointed under this Article resigns or becomes unable to participate
in the proceedings, or is to be replaced according to paragraph 6, a successor shall be selected
within 15 days in accordance with the appointment method provided for in paragraphs 2 and
3, mutatis mutandis. The successor shall have all the powers and duties of the original
arbitrator. The work of the arbitration panel shall be suspended for a period beginning on the
date the arbitrator resigns or becomes unable to participate in the proceeding, or is to be
replaced according to paragraph 6. The work of the arbitration panel shall resume on the date
the successor is appointed.

Article 15.9 : Proceedings of the Arbitration Panel

1. The arbitration panel shall meet in closed sessions. The Parties shall be present at
the meetings only when invited by the arbitration panel to appear before it.

2. The Parties shall be given the opportunity to provide at least one written submission
and to attend any of the presentations, statements or rebuttals in the proceedings. All
information provided or written submissions made by a Party to the arbitration panel,
including any comments on the interim report and responses to questions put by the
arbitration panel, shall be made available to the other Party.

3. A Party asserting that a measure of the other Party is inconsistent with this
Agreement shall have the burden of establishing such inconsistency. A Party asserting that a
measure is subject to an exception under this Agreement shall have the burden of establishing
that the exception applies.

4. The arbitration panel should consult with the Parties as appropriate and provide
adequate opportunities for the development of a mutually satisfactory resolution.

5. The arbitration panel shall interpret this Agreement in accordance with the
customary rules of interpretation of public international laws including the Vienna
Convention on the Law of Treaties, taking due account of the interpretation adopted by the
Joint Committee in accordance with paragraph 4 of Article 17.1 (Joint Committee) and of the
fact that the Parties shall perform this Agreement in good faith and avoid circumvention of
their obligations.

6. The arbitration panel shall aim to make its decisions, including its reports, by
consensus but may also make its decisions, including its report, by majority vote.

7. Upon request of a Party, or on its own initiative, the arbitration panel may seek

information from any relevant source and may consult experts to obtain their opinion or
advice on certain aspects of the matter. The arbitration panel shall provide the Parties with a
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copy of any advice or opinion obtained and an opportunity to provide comments.

8. The deliberations of the arbitration panel and the documents submitted to it shall be
kept confidential.

9. Notwithstanding paragraph 8, either Party may make public statements as to its
views regarding the dispute, but shall treat as confidential information and written
submissions delivered by the other Party to the arbitration panel which the other Party has
designated as confidential. Where a Party has provided information or written submissions
designated to be confidential, that Party shall, within 20 days of a request of the other Party,
provide a non-confidential summary of the information or written submissions which may be
disclosed publicly.

10. The reports of the arbitration panel shall be drafted without the presence of the
Parties. The arbitration panel shall base its report on the relevant provisions of this
Agreement, and the submissions and arguments of the Parties, and may take into account any
other relevant information provided to the arbitration panel.

11. The reports of the arbitration panel shall contain both the descriptive parts
summarizing the submissions and/or arguments of the Parties, and the findings and
determinations of the arbitration panel. If the Parties agree, the arbitration panel may make
recommendations for resolution of the dispute in its reports. The findings and determinations
and, if applicable, any recommendations of the arbitration panel cannot add to or diminish the
rights and obligations of the Parties provided for in this Agreement.

12. The venue for the arbitration panel proceedings shall be decided by mutual
agreement between the Parties. If there is no agreement, the venue shall alternate between the
capitals of the Parties with the first meeting of the arbitration panel proceedings to be held in
the capital of the Party complained against.

Article 15.10 : Suspension or Termination of Proceedings

L. Where the Parties agree, the arbitration panel may suspend its work at any time for a
period not exceeding 12 months from the date of such agreement. Upon request of a Party,
the arbitration panel proceedings shall be resumed after such suspension. In the event of such
suspension, the timeframes regarding the work of the arbitration panel shall be extended by
the amount of time that the work was suspended. If, in any case, each period of the
suspension of the work of the arbitration panel exceeds 12 months, the authority of the
arbitration panel shall lapse unless the Parties otherwise agree. This lapse shall not prejudice
the rights of the complaining Party to request, at a later stage, the establishment of an
arbitration panel on the same subject matter.

2. The Parties may agree to terminate the proceedings of an arbitration panel by jointly
so notifying the chair of the arbitration panel at any time before the issuance of the final

report to the Parties.

3. Before the arbitration panel makes its decision, it may, at any stage of the
proceedings, propose to the Parties that the dispute be settled amicably.
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Article 15,11 : Interim Report

l. Unless the Parties otherwise agree, the arbitration panel shall, within 90 days of the
date of the establishment of the arbitration panel, issue to the Parties an interim report
containing the descriptive parts, the findings and determinations, and, if applicable, any
recommendations as to:

(a) whether the measure at issue is inconsistent with the obligations of this
Agreement; or

(b) whether a Party has otherwise failed to carry out its obligations under this
Agreement,

as well as the applicability of the relevant provisions and the basic rationale behind any
findings.

2. Where the arbitration panel considers that the deadline for interim report cannot be
met, it may extend the period with the consent of the Parties with the written notification
stating the reasons for the delay and the date on which the panel plans to issue its interim
report. Under no circumstances should the interim report be issued later than 120 days after
the date of the establishment of the arbitration panel.

3. Either Party may submit written comments to the arbitration panel on its interim
report within 15 days of the issuance of the report. After considering any written comments
by the Parties on the interim report, the arbitration panel may modify its report and make any
further examination it considers appropriate.

Article 15.12 : Final Report

1. Unless the Parties otherwise agree, the arbitration panel shall issue a final report to
the Parties within 30 days of the date of issuance of the interim report.

2. Where the arbitration panel considers that the deadline for its final report cannot be
met, it may extend the period with the consent of the Parties with the written notification
stating the reasons for the delay and the date on which the panel plans to issue its final report.
Under no circumstances should the final report be issued later than 150 days after the date of
the establishment of the arbitration panel.

3. In cases of urgency, including those concerning perishable goods, the arbitration
panel shall make every effort to issue its interim and final reports within half of the respective
time periods under paragraph 1 of Article 15.11 and paragraph 1 of Article 15.12.

Article 15.13 : Implementation of the Final Report
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1. The determinations of the final report of the arbitration panel shall be final and
binding on the Parties and shall not be subject to appeal.

2. If, in its final report, the arbitration panel determines that the Party complained
against has not conformed to its obligations under the relevant provisions of this Agreement,
unless the Parties otherwise agree, the Party complained against shall eliminate the non-
conformity immediately, or if this is not practicable, within a reasonable period of time.

3. The reasonable period of time referred to in paragraph 2 shall be mutually agreed by
the Partics. Where the Parties fail to agree on the reasonable period of time within 45 days of
the date of issuance of the final report of the arbitration panel, either Party may refer the
matter to the original arbitration panel, which shall determine the reasonable period of time.

4. The Party complained against shall notify to the complaining Party the
implementing measures that it has taken to comply with the determinations of the arbitration
panel, before the expiry of the reasonable period of time agreed by the Parties or determined
by the original arbitration panel in accordance with paragraph 3. Where there is disagreement
between the Parties as to whether the Party complained against has eliminated the non-
conformity as determined in the final report of the arbitration panel within the reasonable
period of time as determined pursuant to paragraph 3, either Party may refer the matter to the
original arbitration panel.

Article 15.14 : Non—-Implementation, Compensation and Suspension of Concessions or
Other Obligations

1. If the Party complained against fails to notify the implementing measures before the
expiry of the reasonable period of time, or notifies to the complaining Party that
implementation is impracticable, or the arbitration panel to which the matter is referred
pursuant to paragraph 4 of Article 15.13 determines that the Party complained against has
failed to eliminate the non-conformity within the reasonable period of time, the Party
complained against shall, if so requested, enter into negotiations with the complaining Party
with a view to reaching a mutually satisfactory compensation.

2. If there is no agreement on satisfactory compensation within 20 days of the date of
receipt of the request mentioned in paragraph 1, the complaining Party may, at any time,
provide written notice to the Party complained against that it intends to suspend the
application to the Party complained against of concessions or other obligations under this
Agreement. The complaining Party may begin suspending concessions or other obligations
30 days after the notification of such suspension. The notification of suspension shall not be
made within 20 days of the date of receipt of the request mentioned in paragraph 1.

3. The compensation referred to in paragraph 1 and the suspension referred to in
paragraph 2 shall be temporary measures. Neither compensation nor suspension is preferred
to full elimination of the non-conformity as determined in the report of the arbitration panel.
The suspension shall only be applied until such time as the non-conformity is fully eliminated
or a mutually satisfactory solution is reached.

15-7




4. In considering what concessions or other obligations to suspend pursuant to
paragraph 2:

(a) the complaining Party should first seek to suspend concessions or other
obligations with respect to the same sector or sectors as that in which the
report of the arbitration panel referred to in Article 15.12 has found a failure to
comply with the obligations under this Agreement;

(b) if the complaining Party considers that it is not practicable or effective to
suspend concessions or other obligations with respect to the same sector or
sectors, it may suspend concessions or other obligations with respect to other
sectors. The notification of such suspension pursuant to paragraph 2 shall
indicate the reasons on which it is based; and

(c) the level of suspension referred to in paragraph 2 shall be equivalent to the
level of the nullification or impairment,

5. If the Party complained against considers that the requirements for the suspension of
concessions or other obligations by the complaining Party set out in paragraph 2, 3, or 4 have
not been met, it may refer the matter to an arbitration panel.

6. The arbitration panel that is established for the purposes of this Article or Article
15.13 shall, wherever possible, have, as its arbitrators, the arbitrators of the original
arbitration panel. If this is not possible, then the arbitrators of the arbitration panel that is
established for the purposes of this Article or Article 15.13 shall be appointed pursuant to
Article 15.8. The arbitration panel established under this Article or Article 15.13 shall issue
its report to the Parties within 20 days on the reasonable period of time and 45 days on the
other issues after the date when the matter is referred to it. When the arbitration panel
considers that it cannot issue its report within the aforementioned periods, the relevant period
may be extended by the arbitration panel for a maximum of 30 days with the consent of the
Parties. The report shall be binding on the Parties.

Article 15.15 : Rules of Procedure

I. Dispute settlement proceedings under this Chapter shall be governed by the Rules of
Procedure for Arbitration set out in Annex 15-A. The Parties in consultation with the
arbitration panel may agree to adopt additional rules of procedures not inconsistent with the
provisions of the Annex.

2. Any period of time or other rule of procedure for arbitration panel provided for in this
Chapter and Annex 15-A may be modified by mutual consent of the Parties. The Parties may
also agree at any time not to apply any provision of this Chapter.

Article 15.16 : Expenses

1. Unless the Parties otherwise agree, each Party shall bear the costs of its appointed
arbitrator and its own expenses and legal costs.
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2. Unless the Parties otherwise agree, the costs of the chair of the arbitral panel and other
expenses associated with the conduct of its proceedings shall be borne in equal shares by the
Parties.

Article 15.17 : Annexes

Annexes 15-A and 15-B shall form an integral part of this Chapter.

Article 15.18 : Definitions
For the purposes of this Chapter:
arbitration panel means a panel established under Article 15.6;
arbitrator means a member of an arbitration panel established under Article 15.6;

candidate means an individual who is under consideration for appointment as the
third arbitrator under Article 15.8;

complaining Party means a Party that requests the establishment of an arbitration
panel under Article 15.6;

Party complained against means the Party that is alleged to be in violation of this
Agreement, as referred to in Article 15.2; and

proceeding, unless otherwise specified, means an arbitration panel proceeding under
this Chapter.
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ANNEX 15-A

RULES OF PROCEDURE FOR ARBITRATION

Logistical Administration

1. In case the arbitration panel proceedings are held in the territory of a Party, that
Party shall be in charge of the logistical administration of arbitration proceedings, in
particular the organisation of hearings, unless the Parties otherwise agree.

Notifications

2. Any request, notice, written submissions or other documents delivered by either
Party or the arbitration panel shall be transmitted by delivery against receipt, registered post,
courier, facsimile transmission, telex, telegram or any other means of telecommunication that
provides a record of the sending thereof.

3. A Party shall provide a copy of each of its written submissions to the other Party and
to each of the arbitrators. A copy of the document shall also be provided in electronic format.

4. All notifications shall be made and delivered to the Ministry of Industry and Trade
of Viet Nam and to the Ministry of Trade, Industry, and Energy of Korea, respectively.

5. Minor errors of a clerical nature in any request, notice, written submission or other
document related to the arbitration panel proceedings may be corrected by delivery of a new
document clearly indicating the changes.

6. If the last day for delivery' of a document falls on a legal holiday of either Party, the
document may be delivered on the next business day.

First Submissions

7. The complaining Party shall deliver its first written submission no later than 30 days
after the date of the establishment of the arbitration panel. The Party complained against shall
deliver its written counter-submission no later than 30 days after the date of receipt of the
complaining Party’s first written submission.

Operation of Arbitration Panels

8. The chair of the arbitration panel shall preside at all of its meetings. The arbitration
panel may delegate to the chair authority to make administrative and procedural decisions.

' For greater certainty, for the purposes of this Annex, the delivery date is the date on which documents that
have been submitted arrive at the intended place.
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9. Except as otherwise provided for in this Chapter, the arbitration panel may conduct
its activities by any means, including telephone, facsimile transmissions or computer links.

10. Only arbitrators may take part in the deliberations of the arbitration panel, but the
arbitration panel may permit assistants of the arbitrators to be present during such
deliberations.

11. The drafting of any decision and ruling shall remain the exclusive responsibility of
the arbitration panel and shall not be delegated.

12. Where a procedural question arises that is not covered by this Chapter, the
arbitration panel, after consulting with the Parties, may adopt an appropriate procedure that is
not inconsistent with this Chapter.

13. When the arbitration panel considers that there is a need to modify any time periods
set out in this Chapter applicable in the proceedings, or to make any other procedural or
administrative adjustment in the proceedings, it shall inform the Parties in writing of the
reasons for the modification or adjustment with the indication of the period or adjustment
needed.

14. Unless the Parties otherwise agree, the remuneration and expenses to be paid to the
arbitrators will normally conform to WTO standards.

Hearings

15. Unless the Parties otherwise agree, at least one hearing shall be held. The chair shall
fix the date and time of the hearing in consultation with the Parties and the other members of
the arbitration panel. The chair of the arbitration panel shall notify the Parties of the date,
time and location of the hearing in writing. That information shall also be made publicly
available by the Party in charge of the logistical administration of the proceeding, when the
Parties decide to make the hearings open to the public in accordance with paragraph 20 of
this Annex.

16. The arbitration panel may convene additional hearings if the Parties so agree.
17. All arbitrators shall be present during the entirety of any hearing.
18. Representatives of a Party, advisers to a Party, experts, administration staff,

interpreters, translators, court reporters, and assistants of the arbitrators may attend the
hearing(s), irrespective of whether the hearings are open to the public or not. Unless
otherwise decided by the arbitration panel, only the representatives and advisers of a Party
may address the arbitration panel.

19. No later than five days before the date of a hearing, each Party shall deliver to the
arbitration panel a list of the names of those persons who will make oral arguments or
presentations at the hearing on behalf of that Party and of representatives, advisers,
interpreters and translators of that Party who will be attending the hearing.
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20. The hearings of the arbitration panels shall be closed to the public. The Parties may
decide to open the hearings partially or completely to the public.

21. The arbitration panel shall conduct the hearing in the following manner, ensuring
that the complaining Party and the Party complained against are afforded equal time:

argument

(a) argument of the complaining Party; and

(b) argument of the Party complained against.
rebuttal argument

(@  reply of the complaining Party; and

(b)  counter-reply of the Party complained against.

22. The arbitration panel may direct questions to either Party or experts at any time
during a hearing.

23. The arbitration panel shall arrange for a transcript of each hearing to be prepared and
shall, as soon as possible after it is prepared, deliver a copy of the transcript to the Parties.
The Parties may comment on the transcript, and the arbitration panel will decide whether to
reflect those comments.

24. Within 10 days of the date of the hearing, each Party may deliver a supplementary
written submission responding to any matter that arises during the hearing.

Questions in Writing

25. The arbitration panel may at any time during the proceedings address questions in
writing to a Party or both Parties. The arbitration panel shall deliver the written questions to
the Party whom the questions are addressed and shall send a copy of the questions to the
other Party.

26. A Party to whom the arbitration panel addresses written questions shall deliver a
copy of any written reply to the other Party and to the arbitration panel. Each Party shall be
given the opportunity to provide written comments on the reply within seven days of the date
of receipt.

Ex Parte Communications

27. There shall be no ex parte communications with the arbitration panel concerning
matters under consideration by the arbitration panel.
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28. No arbitrator may discuss any aspect of the subject matter of the proceedings with a
Party or both Parties in the absence of the other arbitrators.

Suspension of Time Periods on Request of Technical Advice

29. The arbitration panel, consulting with the Parties and experts, may determine the
time period that the experts are to submit their opinions or advice. If the experts cannot
submit their opinions or advice within the period established pursuant to the first sentence of
this paragraph, the arbitration panel, consulting with the Parties, may give additional time to
experts. In no case this additional period exceeds the half of the period established pursuant
to first sentence of this paragraph.

30. When a request is made for a written report of an expert, any time period applicable
to the arbitration panel proceedings shall be suspended for a period beginning on the date of
delivery of the request and ending on the date the report is delivered to the arbitration panel.

Amicus Curiae Submissions

31. Unless the Parties otherwise agree within three days of the date of the establishment
of the arbitration panel, the arbitration panel may receive unsolicited written submissions
from interested natural or juridical persons of the Parties, provided that they are made within
10 days of the date of the establishment of the arbitration panel, that they are concise and in
no case longer than 15 typed pages, including any annexes, and that they are directly relevant
to factual and legal issues under consideration by the arbitration panel.

32. The submissions referred to in paragraph 31 shall contain a description of the
person, whether natural or juridical, making the submission, including the nature of its
activities and the source of its financing, and specify its nationality or place of establishment
and the nature of the interest that person has in the arbitration proceedings. It shall be made in
the common working language in accordance with paragraph 34.

33. The arbitration panel shall list in its ruling all the submissions that it has received
and that conform to the paragraphs 31 and 32. The arbitration panel shall not be obliged to
address, in its ruling, the arguments made in such submissions. Any submission obtained by
the arbitration panel under paragraphs 31 through 33 shall be submitted to the Parties for their
comments.

Interpretation and Translation

34. Unless otherwise agreed during the consultations referred to in Article 15.4, and no
later than the meeting referred to in paragraph 8, the common working language for the
proceedings of the arbitration panel shall be English. If a Party decides to use interpretation

during the proceedings, the arrangement and the cost shall be borne by that Party.

35.  Any document submitted for use in any proceeding pursuant to this Chapter shall be
in the English language. If any original document is not in the English language, a Party
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submitting it for use in the proceedings shall provide an English language translation of that
document.

Computation of Time

36. All periods of time laid down in this Chapter shall be counted in calendar days, the
first day being the day following the act or fact to which they refer.

37. Where, by reason of the operation of paragraph 6, a Party receives a document on a
date other than the date on which the same document is received by the other Party, any
period of time the calculation of which is dependent on such receipt shall be calculated from
the last date of receipt of such document.

Other Proceedings

38. In accordance with paragraphs 3 and 4 of Article 15.13 and paragraphs 5 and 6 of
Article 15.14, the referring Party shall deliver its first written submission within 15 days of
the date the referral is made, and the Party complained against shall deliver its written
counter-submission within 15 days of the date of receipt of the first written submission.

39. If appropriate, the arbitration panel shall fix the time periods for delivering any
further written submissions, including rebuttal written submissions, so as to provide each
Party with the opportunity to make an equal number of written submissions subject to the
time periods for arbitration panel proceedings set out in Articles 15.13 and 15.14 and this
Annex.

40. Unless otherwise provided, this Annex is also applicable to procedures established
under Articles 15.13 and 15.14.

Definitions

41. For the purposes of this Chapter:

adviser means a person retained by a Party to advise or assist that Party in connection
with the arbitration panel proceeding;

assistant means a person who, under the terms of appointment of an arbitrator,
conducts research or provides assistance to that arbitrator; and

representative of a Party means any person appointed by a Party according to its
domestic laws and regulations.
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ANNEX 15-B

CODE OF CONDUCT FOR ARBITRATORS

Responsibilities to the Process

1. Every candidate and arbitrator shall avoid impropriety and the appearance of
impropriety, shall be independent and impartial, shall avoid direct and indirect conflicts of
interests and shall observe high standards of conduct so that the integrity and impartiality of
the dispute settlement proceeding are preserved. Former arbitrators must comply with the
obligations established in paragraphs 14 through 17.

Disclosure Obligations

2. Prior to confirmation of his or her appointment as an arbitrator under Article 15.8, a
candidate shall disclose any interest, relationship or matter that is likely to affect his or her
independence or impartiality or that might reasonably create an appearance of impropriety or
bias in the proceeding. To this end, a candidate shall make all reasonable efforts to become
aware of any such interests, relationships and matters.

3. Once appointed, an arbitrator shall continue to make all reasonable efforts to become
aware of any interests, relationships or matters referred to in paragraph 2 and shall disclose
them. The obligation to disclose is a continuing duty which requires an arbitrator to disclose
any such interests, relationships or matters that may arise during any stage of the proceeding.
The arbitrator shall disclose such interests, relationships or matters by communicating them
in writing to the Joint Committee for consideration by the Parties.

Duties

4. Upon appointment, an arbitrator shall perform an arbitrator’s duties thoroughly and
expeditiously throughout the course of the proceedings.

5. An arbitrator shall carry out all duties fairly and diligently.

6. An arbitrator shall consider only those issues raised in the proceeding and necessary
for a decision and shall not delegate the duty to decide to any other person.

7. An arbitrator shall take all appropriate steps to ensure that the arbitrator’s assistants
and staff are aware of and comply with paragraphs 1, 2, 3, 15, 16 and 17.

8. An arbitrator shall not engage in ex parfe communications concerning the

proceeding in accordance with paragraphs 27 and 28 of Annex 15-A.

Independence and Impartiality of Members of Arbitration Panels
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9. An arbitrator shall be independent and impartial. An arbitrator shall act in a fair
manner, shall avoid creating an appearance of impropriety or bias and shall not be influenced
by self-interest, outside pressure, political considerations, public clamor, loyalty to a Party or
fear of criticism.

10. An arbitrator shall not, directly or indirectly, incur any obligation or accept any
benefit that would in any way interfere, or appear to interfere, with the proper performance of
the arbitrator’s duties.

11. An arbitrator shall not use his or her position on the arbitration panel to advance any
personal or private interests. An arbitrator shall avoid actions that may create the impression
that others are in a special position to influence the arbitrator.

12. An arbitrator shall not allow past or existing financial, business, professional, family
or social relationships or responsibilities to influence the arbitrator’s conduct or judgement.

13. An arbitrator shall avoid entering into any relationship, or acquiring any financial
interest, that is likely to affect the arbitrator’s impartiality or that might reasonably create an
appearance of impropriety or bias.

Obligations of Former Arbitrators

14. All former arbitrators must avoid actions that may create the appearance that they
were biased in carrying out their duties or derived advantage from the decision or ruling of
the arbitration panel.

Confidentiality

15. An arbitrator or former arbitrator shall not at any time disclose or use any non-public
information concerning the proceedings, or acquired during the proceedings, except for the
purposes of those proceedings and shall not, in any case, disclose or use any such information
to gain personal advantage or advantage for others, or to affect adversely the interest of

others.

16. An arbitrator shall not disclose an arbitration panel ruling or parts thereof prior to its
publication.

17. An arbitrator or former arbitrator shall not at any time disclose the deliberations of
an arbitration panel, or any arbitrator’s view.

Definitions
18.  For the purposes of this Chapter:

staff, in respect of an arbitrator, means persons under the direction and control of the
arbitrator, other than assistants.
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CHAPTER 16
EXCEPTIONS

Article 16.1 : General Exceptions

1. For the purposes of Chapters 2 (National Treatment and Market Access for Goods), 3
(Rules of Origin and Origin Procedures), 4 (Customs Administration and Trade Facilitation),
5 (Sanitary and Phytosanitary Measures), 6 (Technical Barriers to Trade), and 7 (Trade
Remedies), Article XX of GATT 1994 and its interpretative notes are incorporated into and
made part of this Agreement, mutatis mutandis.

2. For the purposes of Chapters 8 (Trade in Services) and 9 (Investment), Article XIV of
GATS (including its footnotes) is incorporated into and made part of this Agreement, mutatis
mutandis.

Article 16.2 : Security Exceptions
1. Nothing in this Agreement shall be construed to:

(a) require a Party to furnish any information, the disclosure of which it
considers contrary to its essential security interests;

() prevent a Party from taking any action which it considers necessary for the
protection of its essential security interests:

(i) relating to the traffic in arms, ammunition and implements of war
and to such traffic in other goods and materials or relating to the
supply of services as carried on, directly or indirectly, for the
purposes of supplying or provisioning a military establishment;

(i) relating to fissionable and fusionable materials or the materials from
which they are derived;

(iii) taken so as to protect critical public infrastructure, including
communications, power and water infrastructures, from deliberate
attempts intended to disable or degrade such infrastructure; or

(iv) taken in time of domestic emergency, or war or other emergency in
international relations; or

() prevent a Party from taking any action in pursuance of its obligations under
the United Nations Charter for the maintenance of international peace and
security.

2. The Joint Committee shall be informed to the fullest extent possible of measures

taken under subparagraphs 1(b) and (¢) and of their termination.
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Article 16.3 : Taxation

1. Except as set out in this Article, nothing in this Agreement shall apply to taxation
measures.
2, Nothing in this Agreement shall affect the rights and obligations of either Party under

any tax convention. In the event of any inconsistency between this Agreement and any such
convention, that convention shall prevail to the extent of the inconsistency. In the case of a
tax convention between Viet Nam and Korea, the competent authorities under that
convention shall have sole responsibility for jointly determining whether any inconsistency
exists between this Agreement and that convention.

3. Paragraph 2 of Article 16.1 shall apply to taxation measures'.

4. Notwithstanding paragraph 2, Article 2.2(National Treatment on Internal Taxation
and Regulation) and such other provisions of this Agreement as are necessary to give effect
to that Article shall apply to taxation measures to the same extent as does Article 111 of GATT
1994,

5. Subparagraph 4(h) of Article 9.8(Transfers) shall apply to taxation measures.

6. The determination of whether a taxation measure, in a specific fact situation,
constitutes an expropriation requires a case-by-case, fact-based inquiry that considers all
relevant factors relating to the investment, including the factors listed in Annex 9-B
(Expropriation) and the following considerations:

(a) the imposition of taxes does not generally constitute an expropriation. The
mere introduction of a new taxation measure or the imposition of a taxation
measure in more than one jurisdiction in respect of an investment generally
does not in and of itself constitute an expropriation;

(b) a taxation measure that is consistent with internationally recognized tax
policies, principles, and practices does not constitute an expropriation. In
particular, a taxation measure aimed at preventing the avoidance or evasion of
taxation measures generally does not constitute an expropriation;

(c) a taxation measure that is applied on a non-discriminatory basis, as opposed to
a taxation measure that is targeted at investors of a particular nationality or at
specific taxpayers, is less likely to constitute an expropriation; and

d) a taxation measure does not constitute an expropriation if it was already in
force when the investment was made and information about the measure was
publicly available.

! For the purposes of this paragraph, the application of paragraph 2 of Article 16.1 to taxation measures refers to
Article XTIV (d) and (e) of GATS.
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7. (a) No investor may invoke Article 9.7(Expropriation and Compensation) as the
basis for a claim where it has been determined pursuant to this subparagraph that the measure
is not an expropriation. An investor that seeks to invoke Article 9.7(Expropriation and
Compensation) with respect to a taxation measure must first provide written request to the
competent authorities, at the time that it gives its Notice of Intent under Article 9.17(Notice
of Intent to Submit a Claim to Arbitration), for decision on the issue of whether taxation
measure is not an expropriation. The request should include the Notice of Intent. If the
competent authorities do not agree to consider the issue or, having agreed to consider i, fail
to agree that the measure is not an expropriation within a period of six months of such
referral, the investor may submit its claim to arbitration under paragraph 1 of Article
9.19(Submission of a Claim to Arbitration).

(b) For the purposes of this paragraph, competent authorities means:

(i) for Viet Nam, the Director General of the General Department of
Taxation, Ministry of Finance; and

(i) for Korea, the Deputy Minister for Tax and Customs, Ministry of
Strategy and Finance;

or their respective successors.
8. For the purposes of this Article:

(a) tax convention means a convention for the avoidance of double taxation or
other international taxation agreement or arrangement; and

(b) taxes and taxation measures do not include customs duties as defined in
Article 1.5(General Definitions) and measures listed in exceptions (b), (c), (d),
and (e) of that definition.

Article 16.4 : Disclosure of Information
Nothing in this Agreement shall be construed to require a Party to furnish or allow access to
confidential information the disclosure of which would impede law enforcement, or

otherwise be contrary to the public interest, or which would prejudice the legitimate
commercial interests of particular enterprises, public or private.
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CHAPTER 17
INSTITUTIONAL AND FINAL PROVISIONS

Section A: Institutional Provisions

Article 17.1 ; Joint Committee
l. The Parties hereby establish a Joint Committee.

2. The Joint Committee shall be composed of relevant government officials of each
Party and co-chaired by ministerial level officials of the Ministry of Industry and Trade of
Viet Nam and the Ministry of Trade, Industry and Energy of Korea, or their respective
designees. The Joint Committee shall agree on its meeting schedule and set its agenda.

3. The Joint Committee shall:
(a) review and monitor the implementation and operation of this Agreement;
(b) supervise and coordinate the work of all committees, working groups and

other bodies established under this Agreement;

(©) consider ways to further enhance trade and investment relations between the
Parties;

(d) without prejudice to the procedures under Chapter 15 (Dispute Settlement),
seek to resolve problems or disputes that may arise relating to the
interpretation or application of this Agreement;

(e) adopt its own rules of procedure; and

® carry out any other function relating to the areas covered by this Agreement
as the Parties may agree.

4, The Joint Committee may:

(a) establish and delegate responsibilities to committees, working groups or
other bodies;

(b) recommend to the Parties amendments to this Agreement;
(c) adopt interpretations of the provisions of this Agreement; and
(d) make recommendations.
5. When a Party submits information considered as confidential under its domestic

laws and regulations to the Joint Committee, committees, working groups or any other body,
the other Party shall treat that information as confidential.
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Article 17.2 : Procedures of the Joint Committee
1. Unless the Parties otherwise agree, the Joint Committee shall convene:

(a) in regular session every year, with such sessions to be held alternately in the
territory of each Party; and

(b) in special session within 30 days of the request of either Party, with such
sessions to be held in the territory of the other Party or at such locations as
the Parties may agree.

2. The meetings of the Joint Committee may be held in person or, if agreed by the
Parties, by any technological means available to them.

3. All decisions of the Joint Committee shall be taken by mutual agreement.

Article 17.3 : Committees and Working Groups

1. The committees, working groups or any other body may be established under the
auspices of the Joint Committee.

2. The composition, frequency of meetings, and functions of the committees, working
groups or any other body shall be in accordance with the relevant provisions of this
Agreement or determined by the Joint Committee consistent with this Agreement.

3. The committees, working groups or any other body shall inform the Joint Committee
of their schedule and agenda sufficiently in advance of their meetings. They shall report to
the Joint Committee on their activities at each regular meeting of the Joint Committee. The
creation or existence of a committee, a working group or any other body shall not prevent
either Party from bringing any matter directly to the Joint Committee.

4. The Joint Committee may decide to change or undertake the task assigned to a

committee, a working group or any other body or may dissolve a committee, a working group
or any other body.

Section B : Final Provisions

Article 17.4 : Contact Points

1. In order to facilitate communications between the Parties on any trade matter
covered by this Agreement, the Parties hereby establish the following contact points:

(a) for Viet Nam, the Ministry of Industry and Trade; and
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(b) for Korea, the Ministry of Trade, Industry and Energy;

or their respective successors.
2. Upon request of either Party, the contact point of the other Party shall indicate the
office or official responsible for any matter relating to the implementation of this Agreement,
and provide the required support to facilitate communications with the requesting Party. Each
Party shall notify the other Party of any change in its contact point in due time.
Article 17.5 : Amendments
The Parties may agree, in writing, to amend this Agreement. Any amendment shall enter into
force after the Parties exchange written notifications through diplomatic channels
certifying that they have completed all necessary domestic legal procedures, on such date as
the Parties may agree. The amendments shall form an integral part of this Agreement.
Article 17.6 : Amendments to the WTQ Agreement
If any provision of the WTO Agreement that the Parties have incorporated into this
Agreement is amended, the Parties shall consult to consider amending the relevant provisions
of this Agreement, as appropriate, in accordance with Article 17.5.
Article 17.7 : Annexes, Appendices, and Footnotes
The Annexes, Appendices, and footnotes to this Agreement shall form an integral part of this
Agreement.

Article 17.8 : Entry into Force

1. The entry into force of this Agreement is subject to the completion of necessary
domestic legal procedures by each Party.

2. This Agreement shall enter into force on the first day of the second month, following
the date of the exchange of the written notifications through diplomatic channels, by which
the Parties inform each other that all necessary domestic legal procedures for the entry into
force of this Agreement have been completed, or on such other date as the Parties may agree.
Article 17.9 : Duration

l. This Agreement shall be valid indefinitely.

2. Either Party may notify the other Party of its intention to denounce this Agreement
in writing through diplomatic channels.
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3. The denunciation shall take effect six months after the notification under paragraph 2.

Article 17.10 : Authentic Texts

This Agreement is drawn up in duplicate in the Vietnamese, Korean and English languages,
each of these texts being equally authentic. In case of divergence, the English text shall
prevail.

IN WITNESS WHEREOF, the undersigned, being duly authorized by their respective
Governments, have signed this Agreement.

DONE at Ha Noi  on this 5% day of Mg:’ in the year_ 2045

For the Government of the Socialist For the Government of the Republic of
Republic of Viet Nam: Korea: - -

/W/M%/ o 2
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