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GIGI THIEU

|. QUAN HE VIET NAM - EU

Sau 25 nam ké tu khi hai bén thiét 14p quan hé ngoai giao chinh
thtic, méi quan h¢ gitia Viét Nam va Lién minh chau Au (EU) ngay cang
phét trién toan dién hon. Hiép dinh khung vé hgp tic (FCA) nim 1995
va gan day la Hiép dinh khung vé quan hé déi téc va hop tic toan dién
(PCA) nam 2012 la nhiing méc 16n dénh déu qué trinh phét trién quan
hé Viét Nam va EU. Trong cac hiép dinh nay, hai bén cam két thic ddy
hgp tac trén nhiéu linh vuic bao gom ca kinh té, khoa hoc va cong nghé.
C6 thé noi, trong s6 cac déi tac cta Viét Nam, EU la mot trong nhiing
doi tac c6 quan hé gin gai va cin bing trén nhiéu khia canh.

Trong linh vuc kinh té, trao d6i thuong mai gita Viét Nam va EU
mang tinh bé trg thay vi canh tranh lan nhau. Xuat kh4u ctia Viét Nam
sang EU cht yéu 13 san phdm ché bién ché tao va hang phi néng nghiép
v6i cdc mdt hang cha luc nhu hang dién tu, giay dép, may moéc, dé go,
dét may, ca dong lanh va ca phé. Trong khi d6, Viét Nam nhap khéu tur
EU chu yéu la mdy moc thiét bi, may bay, tau thuay, 6 t6 va dugc phdm.
Diéu nay cho thdy Viét Nam c6 thé canh tranh trén thi trudng EU vé
hang ché tao gian don, thim dung lao dong. EU hién la déi tac thuong
mai 16n thu hai caa Viét Nam (sau Trung Quéc) véi téng kim ngach
xudt khdu dat 21,3 ty euro va nhip khédu dat 6,1 ty euro nim 2014, déng
goép khoang 25% tong kim ngach xudt khiu va 13% t6ng kim ngach
nhép khdu cta Viét Nam.



20 || HIEPDINHTHUONG MAITU DOVIET NAM - EU

Dau tu Tryc tiép Nudc ngoai (FDI) 1a nhan t6 quan trong déi
v6i phat trién kinh t€ va la nguén luc cho nhtng thanh tuu vé xuit
khdu cua Viét Nam. Déy cang la dong vén 6n dinh gitp bu dip su
chénh léch 16n gitra tiét kiém va dau tu trong nudc. Trude khi gia nhap
T6 chitc Thuong mai Thé gisi (WTO), von FDI tit EU vao Viét Nam
tuong d6i 6n dinh 6 muc 1 ty USD-1,S ty USD. Sau khi Viét Nam gia
nhap WTO, con s6 nay ting vot lén trén 9 ty USD. Khing hoang tai
chinh toan cdu trong bdi canh nén kinh t€ phat trién qud néng giai
doan 2007-2009 khién lugng vén FDI gidm xudéng con khoang 6 ty
USD-7,2 ty USD. Nam 2014, EU xép thu S trong s6 cdc nha dau tu
FDI16n nhit vao Viét Nam'.

EU cing la doi tdc quan trong cung cdp hoé trg ky thuat cho Viét
Nam. Ké tt khi Viét Nam bit dau thyc hién c6ng cudéc D6i mdi, vién
trg phét trién chinh thic (ODA) ctia EU cho Viét Nam ting 6n dinh
qua cdc ndm, dat muic cao ky luc trong giai doan truéc khi Viét Nam gia
nhip WTO. Téng von ODA cua cic nudc thanh vién EU cung cdp cho
Viét Nam dat mtic 470 triéu USD nam 2012, cha yéu tip trung vao cic
linh vic nhu ndéng-lam-thuy san, giao théng va cai cach chinh sach.

Trong béi canh do6, Hiép dinh Thuong mai tu do gitia Viét Nam
v6i EU (EVFTA) két thic dam phan nim 2015 dudc cho 1a mot trong
nhiing ddu méc quan trong tao ra budc dot phd méi trong quan hé gita
hai nuéc. Ca thuong mai va dau tu tit EU dugc du bdo sé ting, dong gép
tich cyc vao ting truéng cua Viét Nam. Quan trong hon, nhiing cam
két ngoai thuong mai trong Hiép dinh nay sé la don bdy quan trong
giup Viét Nam cai cach thé ché kinh té, cai thién méi trudng dau tu va
kinh doanh, tir d6 c6 thé giup Viét Nam dat muic ting truéng mdi, phét
trién ca kinh té va xa hoi.

'Theo s6 liéu ctia Bo K& hoach va Dau tu (MPI), tinh dén ngay 15/12/2014, c6 23 trong
téng s6 28 qudc gia thanh vién clia EU c6 dy an dau tu tai Viét Nam. Hién nay, EU c6
1.156 du an d4u tu tai Viéet Nam véi téng vén dau tu la 19,1 ty USD.
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I1. SU CAN THIET CUA NGHIEN CUU

Ly thuyét vé thuong mai qudc té va nghién ctiu thuc nghiém cho
thdy cac hiép dinh thuong mai tu do (FTA) khéng chi mé ra cic co
hoi ma con tao ra nhiéu thich thic, dic biét d6i véi cac nudc dang
phit trién. FTA c6 thé dan t6i tinh trang phét trién thiéu can bang do
mot s6 nganh c6 1¢i thé thuong mai tang truéng nhanh hon cic nganh
khéc. Céc quoc gia dang phat trién c6 thé sé phai d6i mat véi mot s6
kho khan trong thuc thi cic quy dinh phi thué quan chit ché cuaa cac
nudc phat trién. N6i mot cach khac, tic dong caa FTA trong nhiéu
truong hop khong nhu nhiing dy bao ban ddu. Trong rit nhiéu ly do,
c6 nhiing ly do thudc vé cai cach trong nudc da khong theo kip muc
d6 ma& ctra.

Trong hon 30 nim qua, Viét Nam da tién hanh cai cich thé ché
kinh té tit nén kinh té€ ké hoach hoa tap trung sang co ché thij truong.
Sau khi gia nhap Hiép hoi cdc qudc gia Pong Nam A (ASEAN) nim
1995, yéu cdu cii cach kinh té cang trd nén cdp thiét do ap luc canh
tranh gay git trén trudng qudc té. Qua trinh cdi cach thé ché va cai cich
kinh té cang dugc ddy manh hon nita sau khi Viét Nam ky két Hiép
dinh thuong mai song phuong Viét Nam - Hoa Ky (BTA) nim 2000 va
ddc biét 1a tham gia vao WTO nam 2007. C6 thé néi, & Viét Nam, hoi
nhdp va cai cich thé ché cé tic dong cong hudng lan nhau; cai cich thé
ché thuc ddy hoi nhéap hiéu qua trong khi héi nhap sau rong hon cing
thuc ddy cai cach thé ché.

Khi Viét Nam bit ddu dam phan EVFTA va Hiép dinh Déi tac
xuyén Thai binh duong (TPP), yéu ciu diéu chinh thé ché va chinh
sach cang tré nén cdp bach hon bao gio hét. Khac véi cac hiép dinh
thuong mai tu do (FTA) trudc d6, cic FTA “thé hé méi” ndy khong
nhting vuot ra ngoai pham vi tu do héa thuong mai ma con cé cdc cam
két “phia sau duong bién gidi - beyond the border” nhu lao dong, méi
truong, khung khé phap ly, méi quan hé gitta nha dau tu va nha nudc,
canh tranh, bao vé quyén s¢ hitu tri tué (SHTT) va nhiéu ndi dung khéc.
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Hau hét cac doi tac da ky két hoac dang dam phan FTA v6i EU
déu la thanh vién cia WTO. Do d6, cic FTA v6i EU da phan déu lién
quan dén thay déi vuot qua cdc cam két WT'O hoac cidc ndi dung mdéi.
Nghién ctiu vé cic FTA ctia EU véi cac quéc gia khac (Hornva cdng sy,
2009) cho théy trong s6 52 noi dung cam két (trong 14 hiép dinh cta
EU thong bao v6i WTO tinh téi cudi nim 2008), cé téi 38 nodi dung
khac vuot ra khoi cic cam két da phuong. Ké tir 2008, nhiéu hiép dinh
cua EU da dugc ky két, va nhiéu ndi dung nita c6 thé da dugc b6 sung
thém. Diéu nay goi y rang cdc FTA cta EU c6 thé c6 ham y chinh sdch
va thé ché quan trong véi cdc bén tham gia do nhiing FTA nay bao gom
mot s6 ndi dung khong dugc quy dinh trong WTO. Do d6, cic FTA
nay co thé tryc tiép hodc gidn ti€p yéu ciu cic bén tham gia, dac biét la
cdc nudc dang phét trién nhu Viét Nam, phai hoan thién nang luc thé
ché nham tranh vi pham cam két, khai théc t6i da lgi ich kinh té va han
ché tac dong bat lgi c6 thé xay ra.

Trong truong hop caa Viét Nam, bén canh nhiing thich thic ti
viéc x6a bo hang rao thué quan va phi thué quan cang nhu quy mé va
trinh d6 phat trién cua tting d6i tac, phan 16n thach thic xudt phat tu
yéu kém vé mit khung khé phép ly va thé ché von dugc xem 1a “diém
nghén” trong céi cich hién nay. Thi nhit 1a viéc cong nhan Viét Nam
la mét nén kinh té thi truong. EU thuong xuyén st dung cong cu thué
chéng ban ph4 gid va thué chéng trg cip (thué d6i khdng) nhu phuong
tién phong vé thuong mai. Viéc chua dugc coi la nén kinh té thi trudng
la mot trong nhiing bat 1¢i I6n cta Viét Nam?.

Thtt hai, mic du cai cich doanh nghiép nha nuéc (DNNN) dugc
xem Ja mot trong ba try cdt caa qud trinh tai co cdu kinh t&*, qua trinh

cai cach nay dién ra kha chdm chap cho thdy ngay ca cic nha hoach dinh

2 Pén nay da c6 45 qudc gia va vung lanh thd cong nhan Viét Nam 13 nén kinh té thi
trudng, tuy nhién EU, My va mét s6 doi tac thuong mai l6n khong nam trong s6 do. Thoi
han Viét Nam dugc cong nhan la nén kinh té thi trudng theo WTO la cudi nam 2018.

3 Cac tru cot con lai 1a tai co cau dau tu cdng va tai cg cdu ngan hang.
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chinh sich cting nhu ban than DNNN déu chua sin sang thic ddy dusi
muc tiéu nay, hoidc cing cé thé do mot vai yéu t6 lién quan dén thé
ché ding sau. Céc quy dinh vé canh tranh, cic thoa thuin han ché canh
tranh va tap trung kinh té trong EVFTA va cac hiép dinh khic nhu TPP
r0 rang tao thém ap lyc d6i véi qud trinh cai cdch DNNN. Xét tir gbc do
thuong mai qudc t€, mot mat Viét Nam cin c6 cic doanh nghiép 16n dé
canh tranh trén thi trudng qudc té€ mit khic 1a yéu cau phai tao lap moi
trudng canh tranh binh ddng tai thi trudng trong nudc, dong nghia véi
viéc giam bét sy thong tri cia cic DNNN. Do do, Viét Nam cin c6 mét
chién lugc phtt hgp va khung khé phép ly viing chic dé cai cich DNNN,
dong thoi ddy nhanh qua trinh ¢6 phan héa va hé trg khu vuc tu nhén
phat trién.

Thit ba, cin quan tim t&i nhiing tic dong tiéu cuc d6i véi cac doanh
nghiép chiu nhiéu bt lgi trong qua trinh thyc thi EVFTA. Loi ich cua
FTA r6 rang la khong dong déu gitia cdc nganh/linh vuc va d6i tuong
trong xa hoi. Diéu nay doi hoi phai c6 co ché bu dip cho nhing dei
tuong bi thua thiét. Bio cdo ctia Dy én Ho trg Thuong mai va ddu tu cta
Chau Au (MUTRAP, 2014) dubdo mot s nganh sé chiu mtic tham hut
thuong mailén va téc do ting truéng giam (vidu nganh thit va stta, dién
tt, sin phdm gd va méy mdc) do qud trinh tdi phan b6 nguén luc cho
nhiing nganh c6 lgi thé nhu dét may - quan 4o - da gidy (TCF), va ché
bién thuc phdm. Thém vao d6, trong khi phan16n cic doanh nghiép Viét
Nam 1 doanh nghiép vita va nhé (DNVVN ), viéc tuan tha cc bién
phép phi thué quan (NTB) 14 rit khé khin va t6n kém. Kinh nghiém
qudc té€ cho thdy can phai diéu chinh chinh sich dé ho trg khu vyc kinh
doanh va dé6i tugng bi thiét hai trong qua trinh thuc thi cac FTA. Vi
du, ngay sau khi ky FTA véi Singapore, Han Qudc da ngay lap tdc ban
hanh “Luét vé Ho trg diéu chinh thuong mai cho cong nghiép ché tao
va cdc nganh c6ng nghiép lién quan” nham hé trg cic doanh nghiép va
nguoi lao dong trong nudc bi tén thit vé vit chdt hodc c6 thé bi ton
that do viéc thuc thi cdc chinh sach huéng t6i mot co ché thuong mai tu
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do. Diéu chinh chinh sich tuong tu ciing dugc thyc hién tai My (Tom
HEO, 2012)*.

Cudi cuing, con nhiéu vdn dé khac doi hoi ca chinh phu va céng
dong doanh nghiép phai chudn bj ky ludng hon, bao gém: ning luc
canh tranh (NLCT) quéc gia ctia nganh va ctia ban than doanh nghiép,
ap luc tit dong von FDI tit EU dugc dy kién c6 thé ting dang ké, mé ctia
thuong mai dich vy, dac biét la dich vu tai chinh, von la nhting linh vuic
Viét Nam c6 it kinh nghiém, cic vdn dé bit 6n vi mé do thay déi chinh
sach thuong mai, lao dong va moi trudng; viéc thuc hién cic cam két
trong khuon khé cic FTA khac.

Viét Nam da thyc hién cdc bién phdp tdi co cdu kinh té va cai cich
thé ché trong nhiing ndim gdn day. Trong khi qud trinh cai cich tién
trién kha chdm chap, hoi nhép sdu rong hon vao nén kinh té toan cau
dat cho Viét Nam nhiéu thich thtc, doi hoi sy né luc ctia cd cong dong
doanh nghiép va chinh phu. Khi EVFTA cuéi cung cang da dugc chinh
thic ky két va du dinh dugc thong qua nam 2018, phan tich nhing diéu
chinh thé ché va chinh séch cin thiét c6 y nghia rit quan trong.

I11. MUC TIEU, PHAM VI NGHIEN CUU

Muc tiéu téng quét cta cudn sach la phan tich vé nhu cau déi méi
chinh sich va thé ché caa Viét Nam khi thyc hién EVFTA nhim tin
dung t6i da cic co hoi va ting phé véi nhiing thach thic do Hiép dinh
mang lai.

Nhing muc tiéu cu thé bao gém:

* http://home.sogang.ac.kr/sites/iias/iias04/Lists/b6/Attachments/78/Institutional%20
Arrangement%20for%20FTA%20Implementation%20Trade%20Adjustment%20
Assistance%20%28TAA%29%20in%20Korea.pdf;

Mot vi du tur Hiép dinh FTA Han Quéc - Chi 1é cho thdy mac du Hiép dinh da hoan tat
dam phan, van con nhiéu van dé lién quan tai thé ché va cach thuc thuc hién. B6i mat
vGi su phan d&i manh mé tir céng déng, Chinh phi Han Quéc da phai théng bao va
thuc hién chuong trinh trg cap khan cap tri gia 100 ty USD cho nganh trong trot trudc
khi Quéc hoi thong qua FTA.


http://home.sogang.ac.kr/sites/iias/iias04/Lists/b6/Attachments/78/Institutional Arrangement for FTA Implementation Trade Adjustment Assistance %28TAA%29 in Korea.pdf
http://home.sogang.ac.kr/sites/iias/iias04/Lists/b6/Attachments/78/Institutional Arrangement for FTA Implementation Trade Adjustment Assistance %28TAA%29 in Korea.pdf
http://home.sogang.ac.kr/sites/iias/iias04/Lists/b6/Attachments/78/Institutional Arrangement for FTA Implementation Trade Adjustment Assistance %28TAA%29 in Korea.pdf
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1) Rasodatcac nghién ctiu sin c6 vé tic dong ctia Hiép dinh FTA
gitta Viét Nam va EU, nhing kinh nghiém qudc té trong diéu
chinh chinh sich va thé ché khi thyc hién FTA v6i EU;

2) Dénh gia mic d6 sin sing cua nén kinh té nhim thyc hién
EVFTA;

3) Xac dinh khoang céch chinh sich va thé ché nhim téi da héa
loi ich cua Hiép dinh EVFTA va giam thiéu cac tic dong bat
lgi;

4) Déxuit nhiing gidi phép ci cach thé ché, tai co cdu kinh té phu
hop véi viéc thuc thi Hiép dinh.

Mic du Hiép dinh c6 thé bao gom bao gém ham y chinh sach va
thé ché trong nhiéu linh vuc, trong pham vi nghién cttu cuén sdch nay
tap trung vao bén linh vuc chinh, bao gém: (1) cii cd&ch DNNN; (2)
nang cao NLCT cua qudc gia va doanh nghiép thong qua cai thién moi
trudng kinh doanh (MTKD); (3) hoan thién méi trudng dau tu; (4)
mot s6 vin dé ¢ tinh lién nganh nhu thé ché thi truong, chinh sich
cong nghiép, thuong mai, bao ho SHTT. Déyla nhiing vin dé trong tim
cua cai cich thé ché va chinh séch tai Viét Nam hién nay nhdm hi nhap
sau rong hon vao nén kinh té toan cau.

Nhu da dé cap & trén, véi viéc thong linh thi trudng va kém hiéu
qua cia DNNN giy méo mé MTKD va canh tranh. Cac cam két vé tao
14p mdi trudng binh ding, thuc thi Nguyén tic Téi hué quéc (MEN),
Nguyén tic D6i xtt Quéc gia (NT) trong EVFTA sé thtc ddy cai cach
DNNN. Khuyén khich DNNN hoat dong theo nguyén tic thi truong
sé tic dong manh mé tdi kinh té Viét Nam va cdc nha dau tu nuéc
ngoai. Bén canh d6, ning cao NLCT qudc gia va doanh nghiép 1a diéu
kién tién quyét dé khai thac c6 hiéu qua nhiing lgi ich va han ché cac
tac dong tiéu cuc tu viéc thuc thi cdc cam két thuong mai tu do. VE moi
truong dau tu, EVFTA dugc thiét ké v6i muc tiéu téng hoa cic hiép
dinh d4u tu song phuong (BIT) cua céc nudc thanh vién EU da ky véi
Viét Nam truéc d6. Vi vay, EVFTA khong chila ty do héa thuong mai
ma con hudng t6i bao ho dau tu, gidi quyét tranh chép gitia cdc nudc
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thanh vién EU va Viét Nam. Thém vao d6, viéc dua cam két dau tu vao
trong mot FTA cang thé hién muyc tiéu ty do hda dau tu ma EU dang
theo dudi trong cic FTA méi ky két gitta EU va nhiéu doi tac khac.
Do d6, EVFTA sé c6 nhiéu tac dong 16n t6i moi trudng dau tu tai Viét
Nam theo huéng ting cudng thu hut cac nha dau tu khong chi tu EU.
Bén canh ba vin dé trén, d6i méi thé ché cung dic biét lién quan té6i
cai thién thé ché thi truong 6 Viét Nam, chinh sich cong nghiép, chinh
sach thuong mai va nhiéu linh viyc khac.

IV. PHUONG PHAP LUAN

Nghién ctu trinh bay trong cuén sich nay st dung cich tiép can
dinh tinh trong qua trinh thu thap théng tin va phén tich va tién hanh
theo ba budc: (1) Ra so4t va tim hiéu cdc nghién ctiu gin day vé tic
dong caa EVFTA ciing nhu cac hiép dinh khic déng thoi nghién ctu
kinh nghiém quéc té, dic biét tir nhitng nuéc ciing c6 FTA véi EU; (2)
Dénh gid sy san sang cta chinh pht va doanh nghiép théng qua phong
vin doanh nghiép va nghién ctu tai liéu; (3) Xac dinh khodng cich
chinh sdch va thé ché; xac dinh nhing thay déi cdn thiét nhim t6i da
hoa lgi ich va han ché tic dong bat lgi ctia FTA.

Ra sodt chinh sdch va nghién citu lién quan: St dung phuong phap
nghién ctu tai liéu, nhom tac gia ra sodt nhiing nghién ctu gan day vé
tac dong tiém nang va tac dong dinh lugng cia EVFTA, TPP va cic hiép
dinh khdc. Nhém tdc gia ciing xdc dinh nhiing néi dung cin tip trung
phén tich lién quan t6i ci cach thé ché va diéu chinh chinh sach. Phuong
phép nghién ctiu tai liéu cing dugc stt dung trong phan phén tich kinh
nghiém qudc té. Céc bdo cdo nghién ctiu ctia Dy 4n Ho trg Thuong mai
da bién (MUTRAP) - mét dy 4n hgp tic gitta EU va B¢ Cong thuong
dugc triét € stt dung. Trong qud trinh ra sodt, bén nhém linh vyc chinh
dugc xdc dinh nhu da dé cip bao gém: DNNN, nang luc canh tranh va
moi truong kinh doanh, méi truong dau tu, mot s6 van dé lién nganh.

Ddnh gid miic do san sang, xdc dinh khodng cdch chinh sdch va thé
ché: Su san sang ctia mot qudc gia khi tham gia vao mét FTA da duogc
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dé cip dén trong cac nghién ctiu gan day. Mot nhém céc chi s6 phan
dnh muc d¢ sin sang ctia quéc gia da dugc Hurfbauer va Schot (1994),
Junkyo Lee (2002) st dung khi nghién cdu FTA giita My - Han Quéc
hay Mezano va Avila (2002) stt dung khi nghién cttu vé trudng hgp cta
Philippines. Nhom chi s6 nay bao gom ca cic chi tiéu vi moé va vi mo
phan dnh diéu kién kinh té va kha nang canh tranh trén thi trudng quoc
té ctia mét qudc gia va c6 thé dugc su dung dé€ danh gid tinh kha thi
cang nhu nhiing diéu chinh co c4u cin thiét khi thuc hién FTA. Céc chi
tiéu vimo (vi dy 6n dinh gia ca, ky lu4t ngén sach, ng va tiét kiém qudc
gia, 6n dinh ty gia) thé hién sy gidu c6 vé mit kinh té, qua d6 thé hién
muic d¢ sin sang va kha ning chong chiu véi cac ct séc tit bén ngoai do
viéc m& ctia thi truong tao ra. Mic do san sang ciing thé hién qua viéc
tang trudng kinh té c¢é tinh bao trim hay khong. Viéc thyc thi cic FTA
dem lai co hdi va thach thic khong déng déu cho cic nganh, linh vuc,
nho6m xa hoi khdc nhau vi thé cai cach thé ché va chinh sdch can huéng
vao chia sé lgi ich va rai tit FTA. Tuong ty nhu thé, mic d6 sin sang
cang thé hién qua ning Iyc canh tranh cta nén kinh té, nganh va doanh
nghiép, cing nhu miic d6 hoa hgp ctia cdc quy tic, tiéu chudn, quy dinh
ctia mdt nudc vbi cdc cam két tir FTA thé ché.

D éxem xét miic 9 san sang ctia doanh nghiép, nhém nghién ctu da
tién hanh diéu tra, phong van 120 doanh nghiép. N6¢i dung phong vin
tap trung vao danh gia mic do hiéu biét ctia doanh nghiép vé EVFTA va
cac hiép dinh khdc, sy chudn bi ctia doanh nghiép, dé xuit ti phia doanh
nghiép vé nhiing thay d6i thé ché va chinh sdch nham tin dung t6t hon
cam két caa Hiép dinh. T4t ca nhiing thong tin thu thip dugc tir ra sodt
chinh sach va thé ché cing nhu diéu tra thuc dia dugc st dung dé xac
dinh khoang tréng cho diéu chinh chinh sdch va cai cach thé ché.

V. AU TRUC CUA CUON SACH

Ngoai phan Giéi thiéu va Két ludn, cuén sach gébm c6 sdu chuong.
Chuong Mot trinh bay t6ng quan vé EVFTA va so sainh EVFTA véi
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cac hiép dinh khic ma Viét Nam tham gia. Chuong Hai dua ra cac kinh
nghiém qudc té, tip trung vao phén tich yéu cdu diéu chinh chinh sich
va thé€ ché ma mot s6 qudc gia da thuc hién nhim thyc thi cic FTA.
Mic du ngu y chinh sach va thé ché ctia cic hiép dinh véi EU la khé
16n, Chuong nay tip trung phan tich nhiing vin dé phat sinh tit nhiing
doi hoi truc tiép va mot s6 tac dong gian tiép cua cac hiép dinh ctia EU.
Dic biét, tap trung vao cac vin dé moi trudng dau tu, ndng cao nang luc
canh tranh, cai cich DNNN. Chuong Ba dinh gid mtic d6 san sang cta
nén kinh té va doanh nghiép. Bén canh viéc danh gid mitc 46 sin sang
chung cta cd nén kinh té trong d6 tap trung vao nhing yéu t6 lién quan
dén kha ning chéng chiu véi cac ct s6¢ hdi nhédp, nhing rai ro ma Viét
nam sé gip phai khi mé ctta, Chuong nay cang danh gia mic d6 san
sang va su chudn bj ctia doanh nghiép cho EVFTA (bao gém ci doanh
nghiép trong nudc va nudc ngoai). Chuong Bén trinh bay mot s6 tac
dong dinh lugng ctia EVFTA. Diéy la co s6 d€ danh gia ham y doi véi
diéu chinh thé ché va chinh sich trong cic chuong tiép theo. Chuong
Nam la chuong trong tim cua bdo cdo, dua ra cic ham y chinh sach va
thé ché déi véi ba linh vuc 1a dau tu, ning luc canh tranh & MTKD va
DNNN. Ham y thé ché déi véi mot s6 van dé mang tinh xuyén sudt
nhu kinh t€ thi trudng, chinh sich cong nghiép, quyén sé hitu tri tué
(SHTT) dugc dé cap trong Chuong Séu. Phan két ludn trinh bay tém
tat nhiing phat hién chinh caa cudn sach va mot s6 ngu y, dé xudt cho

cai cdch thé ché va nang cao niang lyc canh tranh ctia nén kinh té.



Chuong Mot
HIEP DINH THUONG MAI TU DO EU - VIET NAM

. QUA TRINH DAM PHAN EVFTA

bam phan EVFTA bit ddu dugc khéi dong tir thang 10/2010. Sau
thoi gian chudn bj, hai bén da chinh thic tuyén b6 khéi dong dam phan
vao ngay 26/6/2012. Sau gdn 3 nim dam phdn véi 14 phién chinh thic
va nhiéu phién gitia ky, Viét Nam va EU da cong b6 két thic co ban
dam phan EVFTA vao thdng 12/2015. Hién nay Hiép dinh dang trong
giai doan ra soat phap ly va dy dinh dugc hai bén théng qua vao nam
2018. EVFTA Ia hiép dinh thd hai caa EU v6i mét nuéc thanh vién
ASEAN (sau Singapore). Viéc ky két FTA véi Viét Nam la mot budc
tién cua EU huéng t6i thuc hién chinh sich thiac ddy hop tac kinh té
v6i khu vigc ASEAN sau nd luc dam phén véi ca kh6i ASEAN thit bai.

EVFTA la mét FTA thé hé méi dau tién EU ky v6i mot quéc gia
dang phat trién. Truéc do, & khu vuc chau A, EU méi chi ky FTA véi
Han Quéc nam 2010 va Singapore nam 2014. Do d6, EVFTA thé hién
su danh gia cao cta EU véi Viét Nam, va coi déy 1a hiép dinh mau cho
cac FTA sép t6i véi cic nuSc dang phat trién. Theo Uy vién thuong
mai chdu Au Cecilia Malmstrom, Hiép dinh nay 1a mét budc trong tién
trinh ky két mot hiép dinh FTA toan dién gitta EU va ca khoi ASEAN.

EVFTA bao gém 18 chuong (Bing 1) véi dic trung 1a mot FTA
Bic-Nam, EVFTA c6 nhiéu diéu khoan hé trg cho Viét Nam, danh cho
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Viét Nam thoi ky qua d¢ dai hon dé c6 thé dap tng véi cac yéu cau vé
md ctia thi trudng va cdc yéu cdu khac ti phia EU. Lo trinh cit giam
thué vé 0% danh cho Viét Nam la 10 nam trong khi caia EU 1a 7 nam.

Bang 1: N6i dung cia EVFTA

L&i m& dau va Chuong 1: Muc tiéu va Binh nghia chung

Chuang 2: Déi xit qudc gia va ti€p can thi trudng hang hda

Chuong 3: Phong vé thuang mai

Chuang 4: Nghi dinh thu vé dinh nghia “xuét xi hang héa” va hgp tac

Chuong 5: Thuan lgi héa thuong mai va hai quan

Chuang 6: Rao can ky thuat véi thuong mai

Chuong 7: Cac bién phap SPS

Chuang 8: Thuong mai dich vu, dau tu va thuong mai dién tu

Chuong 9: Mua sdm cong

Chuong 10: DNNN, cac doanh nghiép dac quyén, doc quyén

Chuong 11: Chinh sach canh tranh

Chuong 12: S& hitu tri tué

Chuaong 13: Giai quyét tranh chap

Chuang 14: Hang rao phi thué quan trong nganh nang lugng tai tao

Chuong 15: Thuong mai va phat trién bén viing

Chuong 16: Hgp tac va nang cao nang luc

Chuong 17: Thé ché va cac diéu khoan chung va cudi cung

Chuong 18: Minh bach

Nguon: http://trade.ec.europa.eu/doclib/press/index.cfm?id=1437

I1. NOI DUNG CHINH CUA EVFTA

La mét FTA “thé hé méi”, EVFTA bao trum cdc cam két truc tiép
va gidn tiép vé thuong mai va ddu tu. Theo bdo cdo caa B6 Cong thuong,
cac cam két chinh caa EVFTA bao gom:


http://trade.ec.europa.eu/doclib/press/index.cfm?id=1437
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2.1. Cat giam thué quan

Cit gidm thué quan la ban chit cta ty do héa thuong mai gitta hai
bén. Theo Phu luc 2¢ (j, ii) ciia Chuong Hai vé Déi xtt quéc gia va tiép
can thi trudng hang héa, Viét Nam va EU cam két cit gidam manh mé
thué nhép khdu gita hai bén.

Cam két cia EU: EU cam két x6a bo thué nhép khiu véi khoang
85,6% t6ng s6 dong thué, tuong duong 70,3% téng kim ngach xuat
khdu cta Viét Nam sang EU. Trong vong 7 nim sau khi Hiép dinh c6
hiéu luc, EU sé x6a bo thué nhip khiu véi 99,2% téng s6 dong thué,
tuong duong 99,7% kim ngach xudt khdu cta Viét Nam sang EU. Véi
0,3% kim ngach xuét kh4u con lai, EU cam két danh cho Viét Nam han
ngach thué quan véi thué nhip khiu trong han ngach la 0%. L¢ trinh
cat giam thué quan cho mét s6 nhém hang dugc trinh bay tai Hinh 1.

Hinh 1: L6 trinh cat gidm thué quan
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W Hang c.nghiép
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Nguon: EU, 2016, Huéng dan vé EVFTA

L6 trinh cit giam thué quan ctia EU phan theo nhém hang héa cu
thé nhu sau:

- Dét may, gidy dép va thity san (trit ca ngit dong hop va cé vién):
EU sé x6a bo hoan toan thué nhip khiu véi cic san phdm cua Viét
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Nam trong vong 7 nam sau khi Hiép dinh c6 hiéu lyc. Vi cd nglt dong
hop, EU dong y danh cho Viét Nam moét lugng han ngach thué quan
thoa dang.

- Gao: EU sé danh cho Viét Nam mot lugng han ngach dang ké véi
gao da hodc chua xay xat va gao thom. Gao nhap khdu trong han ngach
sé dugc mién thué hoan toan khi nhép khiu vao EU. Vi gao tdm, thué
nhap khiu sé dugc xéa bo theo 16 trinh. Thué nhép khiu véi cic san
phdm tir gao sé dugc d& bo hoan toan trong vong 7 nam.

- Rau qua tuoi cdc loai, rau qua ché bién, nudc quad, tdi xéch, va li,
san phdm nhuya, gém st va thuy tinh: vé co ban sé dugc mién thué nhap
khéu sau khi Hiép dinh c6 hiéu luc.

Cam két ciia Viét Nam: 65% téng s6 dong thué danh vao hang hda
ctua EU sé dugc d6 bo ngay lap tiic, phan con lai sé dugc cat giam vé 0%
trong vong 10 nim. Cam két ctia Viét Nam d6i v6i mot s6 nhom hang
chinh cy thé nhu sau:

- O t6, xe may: 6 to c6 dung tich dong co trén 3000cc (xing) hoic
2500cc (d4du) sé dugc mién thué trong vong 9 nim; con véi cic loai 6
t6 khac 1a 10 ndm. Xe mdy c6 dung tich dong co trén 150cc sé khong
chiu thué sau 7 nam. Thué déi véi cic linh kién 6 t6 cang sé dugc dobo
trong vong 7 nam.

- Dugc phdm: Mét ntta sé dugc d& bo thué ngay lap tic, trong khi
nhiting san phdm con lai sé dugc cit gidm thué quan trong vong 7 nam.

- Rugu, bia, thit Ign va thit ga: Viét Nam cam két x6a bo thué nhap
khéu trong vong t6i da 10 nam.

- Vai dét: Thué sé dugc do bo ngay lap tiic khi Hiép dinh c6 hiéu lyc.

Vé thué xuidt khdu, Viét Nam cam két x6a bo phan 16n thué xuit
khiu theo 19 trinh, tuy nhién bao luu véi mot s6 sain phdm quan trong
nhu ddu tho va than da.

2.2. Quy tac xuat xii (Ro0)

Vé coban, quy tic xudt xi theo EVFTA tuong d6i giong véi cic FTA
khdc ma Viét Nam da tham gia. M6t s6 diém méi bao gom: bén canh co
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ché cdp ching nhan xudt xi (C/O) truyén thong, Hiép dinh cho phép
“cdc nha xudt khiu da xdc dinh truéc” dugc tu cdp C/0. V6il6 hang xudt
khdu sang Viét Nam c6 gia tri dué6i 6.000 EUR, bat ct nha xudt khiu nao
cang c6 thé tu cdp C/O. V6iloé hang c6 gid trilén hon, chi c6 cdc nha xudt
kh&u dugc chdp nhén trudc méi c6 thé tu cdp C/O. EU hién dang chuén
bi xdy dung hé thong dang ky cho cdc doanh nghiép xuit khiu ty cap
C/O, trong khi Viét Nam van chua dp dung co ché nay.

Mot trong nhiing diém dang luu y nhdt 1a RoO véi san phdm dét
may. Theo EVFTA, hai bén thoa thuén ring d€ dugc huéng vu dai thué
quan, hang dét may caa Viét Nam phai dugc san xudt tir vai dét tai Viét
Nam hoic nhép khau tt Han Quéc, nuéc cing c6 FTA v6i EU (vdi cac
cong doan don gidn). Quy tic nay dugc dit ra do quan ngai cia EU
vé viéc Viét Nam c6 thé gian tiép xudt khdu vai Trung Qudc khi phan
16n vai dang st dung hién nay trong nganh dét may déu nhép khau ti
Trung Qudc. Diéu khoan nay thuong dugc goi 1a “hai lan bién d6i”, tur
soi thanh vai va ti vai thanh san phdm may mic. Quy tic nay chit ché

hon so véi quy tic theo Hé théng thué quan phé cap (GSP) ctia EU.
2.3. Thuan loi hoa thuong mai va hai quan

Theo cac FTA gitia EU v6i cdc d6i tac khac, EU luén mong mudn
cac doi taic ddm bao cac quy dinh hai quan dugc don gidn hoa va khong
phan biét d6i xtt huéng téi tao thudn lgi cho luu chuyén hang héa. Co
quan hai quan cia moi bén phai thong bao trudc cho bén kia cic quyét
dinh vé dp thué, xuit xd va cdc vin dé khic lién quan téi nhap khiu
hang héa tir nude déi tac. EU yéu cau cac d6i tac phai st dung méot mau
khai bao hai quan chung va thyc hién trao d6i thong tin gitta cac bén.
EU ciang yéu cdu co quan hai quan caa nuéc d6i tic cho phép dat coc
dé giai phong hang trude khi thanh todn thué, phi hai quan.

2.4. V& sinh an toan thuc pham va hang rao kj thuat (SPS va TBT)

Viét nam va EU thoa thué4n ting cudng thuc thi cic Hiép dinh vé
Hang rao ky thuat d6i véi thuong mai (TBT) va Hiép dinh vé cic bién
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phép vé sinh va kiém dich (SPS) cia WTO. Viét Nam cam két ting
cuong dp dung céc tiéu chudn qudc té trong xay dung va ban hanh cac
quy dinh vé TBT. V6i SPS, Viét Nam va EU nhat tri vé mot s6 nguyén
tic quan trong nhim tao diéu kién cho hoat dong thuong mai cic san
phdm dong thuc vat. Cu thé, Viét Nam coi EU la mét phap nhan duy
nhat khi xem xét cac vin dé vé SPS. Déy ciing la lan dau tién Viét Nam
chip nhén nhan “San xuit tai EU - made in EU” d6i véi cdc sain phdm
phi ndng nghiép. Méi bén ciing cam két xay dung mot danh muc céc
cong ty mudn xudt sang nudc doi tic véi thong tin ddy du vé tén, ma san
phdm nong san. Céc cong ty co tén trong danh sdch sé khong phai kiém
dinh khi tién hanh xuat khau.

Bén canh do, EVFTA ciing c6 mét phu luc riéng véi cac diéu khoan
vé hang rao phi thué quan (NTB) trong nganh 6 t6. Theo d6, S nim sau
khi hiép dinh c6 hiéu luc, Viét Nam sé cong nhén ddy du ching nhén
hop chudn (COC) véi 6 t6 ctia chau Au. Viét Nam cam két cong nhan
cac tiéu chudn UNECE d6i v6i 6 t6 S ndm sau khi Hiép dinh c6 hiéu luc.

2.5. Dich vu va dau tu

Cam két ctia Viét Nam vé dich vu va dau tu trong EVFTA cao hon
dang ké so véi cam két ctia Viét Nam trong WT'O (Hiép dinh vé cic bién
phép d4u tulién quan dén thuong mai - TRIM) du van 4p dung céch tiép
c4n “chon - cho”. Theo d¢, cac cam két vé dich vu va diu tu (ngoai trii cac
ndi dung dugc nhic téi trong phéan cic cam két chung) chi 4p dung véi
nhiing nganh dugc néu cu thé béi cdc bén tham gia Hiép dinh.

Déi véi nhiing nganh nay, cic bén cam két ap dung Nguyén tic Doi
xtt Quéc gia (NT) va Nguyén tic T6i hué quéc (MFN) véi dich vu va
cdc nha cung cdp dich vu cing nhu dau tu va nha dau tu. Pong thai,
cang cam két khong c6 bat ky han ché nao lién quan t6i s6 lugng doanh
nghiép tham gia thi trudng, téng gid tri giao dich, s6 lugng hoat dong,
ty 1é ctia bén nuéc ngoai trong téng dau tu, hinh thitc phép ly, s6 lugng
lao dong tuyén dung. Lién quan t&i nhiing han ché vé hoat dong, hai
bén cam két khong dp dung ty 1é xudt khéu t6i thiéu, ty 1é ndi dia hoa t6i
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thiéu, vu tién mua hang héa hoac dich vu san xudt trong nuéc hoic ti
mot s6 nha cung cdp nhét dinh, s6 lugng nhép khiu, chuyén giao cong
nghé cho cic d6i tugng khac, doc quyén cung cdp hang héa hodc dich
vu cho moét s6 khu vuc cu thé.

Vé bao ho dau tu, méi bén cam két sé danh cho nha dau tu cia bén
kia quy tic doi xtt cong bang, khong phéin biét so véi nha ddu tu trong
nudc trong trudng hop phai dén bu tén thit do bao loan, chién tranh
hoic sung cong.

Vé gidi quyét tranh chédp, cdc bén cam két vu tién gidi quyét tranh
chdp thong qua hoa gidi va dam phdn d¢€ dat dugc giai phip chung.
Trong trudng hop khong thé gidi quyét bang hoa gidi va tham vén,
tranh chdp sé dugc gidi quyét qua co ché trong tai. Toa trong tai xét xu
gém chin thanh vién do Uy ban thuong mai chi dinh; méi bén sé dugc
quyén lya chon ba thanh vién va ba thanh vién con lai sé 1a cong dan caa
nudc thiba. Hiép dinh cang quy dinh trinh ty thanh 14p T'6a phic thdm
dé nghe phic thim phdn quyét ctia Toa xét xti. Toa phic thim sé gom
sdu thanh vién, m6i bén c6 hai thanh vién va 2 thanh vién con lai dugc
lua chon tir nudc thit ba. Hiép dinh cting bao gém nhiing quy dinh phtic
tap va chi tiét dé dam bao quyén lgi ctia nha dau tu, tinh minh bach va
hiéu qua trong gidi quyét tranh chdp. Phan quyét cudi cing do T'oa dua
ra co gid tri phdp ly va bt budc tuan tha véi ca hai bén.

2.6. Mua sam cong

Theo EVFTA, Viét Nam va EU théng nhit cic néi dung caa Hiép
dinh mua sim cong cia WTO (GPA) dé dim bao tinh minh bach va
c6ng bang trong mua sim coéng. V6i mdt s6 nghia vu nhu ddu thau qua
mang, xay dyng cdng thong tin dién ti d€ ding tai thong tin ddu thay,
v.v., Viét Nam dugc thuc hién theo 16 trinh. EU ciing cam két ho trg ky
thuat cho Viét Nam dé thuc thi cac nghia vu nay.

G cép trung uong, Viét Nam cho phép cic doanh nghiép EU tham
gia ddu thau mua sdm cong véi cac goi thau co gid tri cao hon mét nguong
nhit dinh va giam dan trong vong 1S nim. Ngay khi EVFTA c6 hiéu
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lyc, Viét Nam cho phép doanh nghiép EU tham gia cic goéi thiu mua
sim hang héa va dich vy ¢ gié tri tit 1,5 triéu SDR (khoang 2,07 triéu
USD)$, va géi thau xay dung tri gia tii 40 triéu SDR trd lén. Gid tri goi
thau sé gidm ddn xuéng con 130 nghin SDR (véi hang héa va dich vu)
va S triéu SDR (xiy dung) vao nim thi 16 sau khi Hiép dinh c6 hiéu lyc.

Ngoai ra, Viét Nam ciing mé& ctta cho doanh nghiép ctia EU tham
gia ddu thau cdc cac goéi thau cta hai dia phuong la TP. Ha N6i va TP.
Hé Chi Minh véi diéu kién 1a quy moé géi thau phai l6n gdp doi d6i véi
hang héa va dich vu trong ndm dau tién. CAc doanh nghiép EU cing
dugc tham gia ddu thau cidc hop dong caa mot s6 DNNN 1én nhu Tap
doan dién lyc Viét Nam, T6ng cong ty duong sit Viét Nam; cic vién
nghién ctu (Vién Han 1am khoa hoc xa hoi Viét Nam, v.v.), cic trudng
daihoc (DPaihoc quéc gia HaNoi, v.v.) va cdc bénh vién 16n (Bénh vién
Bach Mai, Chg Ray, v.v.). M§ cta trong ddu thau la mot linh vuyc rat
mdi trong hdi nhép qudc té cta Viét Nam.

2.7. S0 hitu tri tué

Viét Nam cam két bao ho SHTT ctia EU véi nhiing tiéu chudn cao
hon so véi Hiép dinh vé SHIT lién quan dén thuong mai cia WTO
(TRIPS). Cu thé, Viét Nam cam két thuc hién cic quy dinh phap ly
chit ché hon, trong d6 c6 cic bién phép ngan chin st dung cic cong cu
ky thuat dé vi pham ban quyén. Bén canh d6, cic hang dugc phdm cua
EU c6 thé kéo dai thoi gian bao h¢ sing ché néu viéc xin phép luu hanh
bi tri hoan. Diéu nay doi hoi Viét Nam phai c6 cic quy dinh cy thé vé
quy trinh kiém dinh sdn phdm va cach thtic xdc dinh thoi gian kéo dai
bao h¢ bang sang ché.

Vé chi dan dia ly, khi Hiép dinh c6 hiéu lyc, Viét Nam sé bao ho
171 chi dan dia ly ctia EU (28 thanh vién) trong khi EU ciing sé bao ho
39 chi dan dia ly caa Viét Nam. T4t ca chi dan dialy ctia Viét Nam déu

5 Tinh theo ty gia ngay 3/3/2016. Nguén: https://www.imf.org/external/np/fin/data/
rms_sdrv.aspx.
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lién quan t6i trai cay, mat ong va hai san, tao thuin lgi cho viéc x4y dung
thuong hiéu ctia nhiing san phdm nay tai thi truong EU. Cdc chi dan dia
ly ctia EU chu yéula d6 uéng cé con va thuc phdm nhu pho mit va thit.

2.8. Canh tranh va DNNN

Vé canh tranh, Viét Nam va EU thutta nhén su can thiét phai trg cdp
cho nhttng muc dich nhu khic phuc hau qua thién tai, thiac ddy kinh té
vung dac biét khé khin, khic phuc bién dong bat thuong ctia nén kinh
té, khuyén khich hoat dong nghién cu va phét trién (R&D) va dao tao
nghé, ho trg phat trién DNVVN va céc hoat dong van héa. Tuy nhién,
ca hai bén cam két dam bao minh bach khi trg c4p cho doanh nghiép.
Hai bén caing cam két xay dung va thuc thi luit canh tranh va phap luat
vé chong doc quyén, dp dung luit canh tranh trén co s& khong phan
biét doi xit. Hop tac vé chinh sach canh tranh ciing la mdt linh vuc ca
hai bén cam két sé thuc ddy hon nia.

Vé DNNN va doanh nghiép dic quyén, Viét Nam va EU cam két
bao dam khong phén biét d6i xia va DNNN sé hoat dong theo nguyén
tic thuong mai®, ngoai trit mot s6 hoat dong ctia moét vai DNNN cu
thé, vi du hoat dong khai thdc dau khi ctia Tap doan dau khi Viét Nam
(PVN). Ca hai bén ciing cam két danh cho bén kia quyén yéu cdu cung
cdp thong tin vé DNNN hodc cdc doanh nghiép dac quyén va hanh vi
cua cdc doanh nghiép nay ma bén yéu ciu cho rang c6 thé giy hai dén
loi ich ctia minh. Tuy nhién, nhiing diéu khoan nay khong ap dung déi
v6i DNNN hoic doanh nghiép dac quyén c6 doanh thu duéi 200 triéu
SDR (khoang 280 triéu USD).

2.9. Lao dong va phat trién bén viing

EVFTAbao gom mdt chuong vé thuong mai va phat trién bén viing
v6i nhiing quy dinh vé lao ddng va moéi trudng lién quan téi thuong mai

é“Comercial consideration’, trong bdi cdnh Viét nam c6 thé hiéu nhu 1a DNNN phai hoat
déng theo nguyén tac thi truong, khong c6 céac can thiép cliia Nha nudc vao trong céc
quyét dinh ciia doanh nghiép va khong dua trén trg cap, uu dai riéng ctia Nha nudc.
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gitta hai bén. V€ lao dong, hai bén cam két sé tuin thu cic tiéu chudn
lao dong va Coéng udc ctia TS chic lao dong quéc té (ILO). Cu thé,
c4c tiéu chudn lao dong co ban gém cé: (i) tu do thanh 1ap hiép hoi va
quyén thuong lugng tap thé; (ii) x6a bé moi hinh thiic lao dong cudng
bic va lao dong bit budc; (iii) x6a bo lao dong tré em; va (iv) xéa bod
phan biét d6i xt tai noi lam viéc (Pham, 2015).

Vé moi truong, Hiép dinh nay bao géom cic quy dinh vé bao vé va
quan ly bén viing tai nguyén thién nhién, bao gém sinh vit hoang d3,
thay san va riing. Bén canh d6, Hiép dinh cang c6 cic diéu khoan vé
trdch nhiém xa hoéi va binh ding thuong mai.

D& dam bao viéc thyc thi cic cam két nay, hai bén cam két thiét lap
cac co ché dong gop y kién cho cac bén cd lién quan ctia cd Viét Nam va
EU. Diéu nay c6 nghia 14 cac t6 chiic phi chinh pha (NGOs) va xa hoi
dan sy tai EU va Viét Nam sé c6 co héi dugc tham van trong qud trinh
hoach dinh chinh sach, va cac chinh sdch vé méi trudng va xa hdi sé trg
nén phu hop véi thuc tién hon.

I11. SO SANH EVFTA VA CAC FTA KHAC CUA VIET NAM

Cho dén nay, Viét Nam da tham gia 16 FTA ca véi tu cach 1a thanh
vién ASEAN ciing nhu song phuong. Tuy nhién, nhu da trinh bay &
phan trén, EVFTA 1a mét hiép dinh FTA thé hé méi, toan dién hon so
v6i cac FTA ma Viét Nam da ky két. So v6i cac FTA trudc ma Viét Nam
va EU da tham gia, EVFTA c6 nhiing diém mdi nhu sau:

3.1. Miic do cat giam thué quan

Mitic d6 cat giam thué quan theo EVFTA cao hon so vé6i cam két
trong AEC. Theo Hiép dinh thuong mai hang héa ASEAN (ATIGA),
ti nam 2018, Viét Nam c6 thé duy tri muc thué nhép khdu t6i da la
5% dé6i véi khoang 3% tong s6 dong thué, phan 16n 1a cdc nhém hang
nong san nhay cam (gia cim séng, thit g, tring, cic loai qua c6 mui,
gao, gao ldc, thit ché bién, dudng). Ciing theo ATIGA, hai nhém hang
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c6 16 trinh cam két dai va khong c6 16 trinh cam két 1a xing dau (téi
nim 2024) va thuéc 14 (khong c6 16 trinh). So v6i TPP, cam két cit
giam thué trong EVFTA c6 d6 mé&16n hon. Hau hét cdc nudc tham gia
TPP déu cam két cit giam khoang 95% téng s6 dong thué déi véi hang
nhap khiu tir Viét Nam. Nguoc lai, Viét Nam cting cam két cdt giam téi
97,8% tong s6 dong thué. Trong khi do, EU cam két cit giam khoang
99% t6ng s6 dong thué, tuong duong 99,7% kim ngach xuit khiu trong
vong 7 nim. Mtc cam két nay cing cao hon ding ké so v6i FTA Viét
Nam - Nhat Ban (VJFTA) va Viét Nam - Han Quéc (VKETA). O cac
hiép dinh nay, Nhat Ban cam két cit gidm 75,2% t6ng s6 dong thué
(87,66% kim ngach xudt khiu) trong vong 16 nim con Han Qudéc cam
két cat giam 95% t6ng s6 dong thué.

3.2. Quy tac xuat xii (Ro0)

So véi cac FTA khac ma Viét Nam da tham gia, quy dinh vé RoO
trong EVFTA tuong déi kho khin véi cic nha xudt khdu dét may caa
Viét Nam. Theo ATIGA, hang héa dugc xem 1 c6 xudt xt ti mot nudc
ASEAN néu ham lugng gid tri n6i khéi caa hang héa khong thap hon
40% tong gia tri. Do do, cic cong ty dét may van c6 thé nhép khau vai
tt mot nudc ngoai ASEAN dé xudt khdu va xudt khdu sang cic nuéc
ASEAN khiac néu gid tri nhap khdu nho va gid tri gia ting sau qua trinh
san xudt khong vugt qua 40% t6ng gid tri. Tuy nhién, diéu nay khong
dugc chdp nhin theo quy dinh cia EVFTA. Trong EVFTA, ham lugng
nguyén vat liéu khong c6 xudt xt (goi tit1a VL) dugc tinh duya trén gid
xudt xudng va ty 1é 4p dung phé bién 1a 70% (tuong ducng véi ham
luong gia tri khu vuc 40% tinh trén gia FOB trong cic FTA ma Viét
Nam dang tham gia).

3.3. SPS, TBT, thuan loi hoa thuong mai va hai quan

Mot diém cin luu y trong EVFTA lién quan t6i ndi dung nay la cac
cam két vé minh bach va tham vén cong d6ng khi x4y dung va ban hanh
cac quy dinh vé SPS, TBT va hai quan. EVFTA ciing quy dinh cac hinh
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thic hop tac d€ dam bao viéc xay dung va ban hanh cic quy dinh trong
linh vyc nay dép tng cic tiéu chuin quéc té va khong can tré thuong
mai mét cach bat hgp ly. Cac co quan c¢6 thim quyén cua ca hai bén sé
phai xem xét cdn trong khi xdy dung va 4p dung cic rao can ky thuat, va
doanh nghiép ciing sé c6 thém co hoi bay t6 quan diém va y kién ctia
minh.

3.4. Dich vu va dau tu

Nhu da dé cip & phan trén, Viét Nam md ctia thi trudng dich vu
cho EU cao hon cam két trong WT O, hodc it nhit 1a tuong duong muic
cam két cao nhit ctia Viét Nam vé m& ctia thi trudng trong cac FTA
khac. Diéu nay d6ng nghia Viét Nam sé m& ctia thi truong dich vu cho
cac doanh nghiép caa EU nhu d6i véi cac nuéc ASEAN va dai tac TPP
khac. Ngugc lai, cdc cam két caa EU danh cho Viét Nam ciing cao hon
so v6i cam két ctia EU theo WTO va tuong duong muc cam két cao
nhdt cta EU trong cdc FTA gin day. Viét Nam cam két m¢& ctia rong
hon cho cdc nha cung cdp dich caa EU so véi trong WTO trong cac
linh vuc: Dich vy kinh doanh, dich vu méi truéng, dich vu buu chinh va
chuyén phat; ngan hang, bao hiém; van tii bién. Dic biét EVETA cho
phép cac cam két cao nhit trong cic FTA dang dam phan tai thoi diém
hién tai dugc dua vao thuc hién trong EVFTA’.

3.5. Mua sam cong

Mua sdm cong la linh vyc Viét Nam m& ctia cho EU cao hon cam
két ctia Viét Nam trong cdc hiép dinh da ky truéc d6. Truéc EVFTA,
trong khuon khé cic FTA khic ma Viét Nam da tham gia, mua sdm
cong khong nim trong ndi dung dam phén (ngoai trit TPP). Theo d6,
day la lan dau tién Viét Nam md ctia thi truong cho mot déi tdc nude
ngoai véi miic cam két cao nhu véy.

7 Tom tat cta Trung tam WTO, VCCI.
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3.6. Canh tranh va DNNN

Cam két vé canh tranh trong EVFTA tuong d6i ndi bit so v6i cam
két trong khuoén khé ASEAN. Tuy nhién, cam két vé chinh sich canh
tranh theo EVFTA khong chi tiét bing muic cam két trong TPP.

DNNN ciing la mét néi dung méi cia EVETA so v6i cac FTA ma
Viét Nam da tham gia truéc d6 (ngoai trit TPP). DNNN la vin dé nhay
cam khong chi véi Viét Nam ma véi ca cic nuéc ASEAN khiac. Do vy,
chu dé vé DNNN khong dugc dé cép téi trong khuon khé cic FTA
gitta ASEAN va cdc déi tac trong khu vuc. Cac FTA song phuong cua
Viét Nam, vi du FTA Viét Nam - Han Qudc, cing hoan toan khong dé
cdp t6inodi dung nay.
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Chuong Hai
FTA VOI EU VA KINH NGHIEM QUOCTE

Trong béi canh toan cdu héa, mé rong tu do hoéa thuong mai va
ddu tu, lan séng ky két caic FTA dang tré nén manh mé va tré thanh
mot xu thé méi trong hé théng thuong mai quéc té (xem WTO, 2011).
Theo WTO, tinh dén ngay 7/4/2015, 449 FTA khu vuc® da dugc ky
két, trong d6 c6 262 hiép dinh dang c6 hiéu lyc. S6 lugng cic FTA ting
nhanh tit ndm 1990 bit nguodn ti viéc cic cudc dam phan da phuong
trong khuon khé WT O dién ra chdm chap - nhit Ia sau vong dam phan
Doha vao nim 2001 - cing nhu mong muén tu do héa nhiéu hon va sau
rong hon gitia cdc qudc gia ma trong khuén khé da phuong khong phu
hop tit goc do chinh tri. Ngoai ra, mdt s6 cuong quoc thuong mai, nhu
EU va My, dang canh tranh lan nhau thong qua viéc tham gia vao FTA
v6i cac d6i tac thuong mai nhé hon (van Loon, 2013; Woolcock, 2007;
Horn va cong sy, 2009).

EU la nuéc di sau trong cudc dua dam phan FTA véi cic nudc lan
can, (Woolcock, 2007). Dén nim 2006, EU méi chiky FT A véiba nuéc,
gém: Mexico, Nam Phi va Chile, ngoai cic nuéc ling giéng ¢ Chau
Au, Trung Dong va Bic Phi. Tuy nhién, ké tui khi thay d6i chinh sich
theo hudng theo dudi cic FTA vao nim 2006, dam phan caa EU véi

8 WTO st dung thuat nglr Hiép dinh Thuong mai Khu vuc dé chi cac hiép dinh thuong
mai gitra hai hodc nhiéu bén, bao gom FTA va lién minh hai quan. Trong cuén sach nay,
thuat ngir FTA dugc dung chung cho ca cac FTA song phuong va khu vuc, bao gém ca
Lién minh Hai quan.
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cac déi tac da gia ting ddng ké. Pén nay, EU da tham gia vao cic FTA
v6i Han Qudc, Colombia, Peru va sdu nuéc Trung My cing nhu tham
gia vao cac Hiép dinh Ddi téc Kinh t& (EPA) véi khéi CARIFORUM
(15 nuéc vung Caribe), ESA (Pong va Nam Phi - Zimbabwe, Mé-ri-sd,
Madagascar va Xay-sen) va Théi Binh Duong (hién nay la Papua New
Guinea). EU da ky FTA vé6i Canada, Singapore va mét s6 nuéc Dong
Au va Chau Phi, tuy nhién, cac hi¢p dinh nay vin chua dugc thyc hién,
ngoaira, EU cing dang trong tién trinh dam phan cac FTA v6i Hoa Ky,
Nhat Ban, An D9, Malaysia, Thai Lan va cic khu vuc khic & Chau Phi
(EC,2013a).

Ngoai viéc mé& rong cac FTA theo viing dia 1y, mét xu huéng khac
cang dang dugc dac biét quan tdm d6 la viéc dua thém céc vin dé phia
sau bién gidi vao trong noi dung caa hiép dinh va ting cuong cac cam
két trong nhiing linh vyic d6. Trong khi My c6 xu huéng thuc hién cac
FTA dya theo mo6 hinh FTA véi khéi Bic My (NAFTA) thi EU khong
c6 mot FTA khudn miu nao lam co sé d€ dam phan véi cac bén déi tac
(Woolcock, 2007). Cac FTA ctia My chu yéu tap trung vao viéc diéu
chinh céc linh vyc da c6 trong cac thoa thuidn caia WTO, c6 b6 sung
thém mot s6 linh vigc nhu luat moéi trudng va lao dong, trong khi d6 cac
FTA ctia EU dudng nhu c¢6 xu huéng mé rong hon, theo doé ngay cang
c6 nhiéu linh vyc dugc bé sung vao, nhu cac quy dinh vé nhin quyén,
chinh sich canh tranh, hgp tdc khu vuc va cic vin dé xa hoi (Horn va
cdng sy, 2009).

1. CAC FTA CUA EU VGI CAC NUGC DANG PHAT TRIEN

1.1. Chinh sach FTA cua EU

Vao ddu nhiing ndam 2000s, EU tam dung’ cic cudc dam phan FTA
mdi (Woolcock, 2007) v6i muc dich hudng téi cic cam két da phuong
va tdp trung moi nod luc d€ dat dugc mot thoa thuan da phuong méi

® Mac du khong cé quyét dinh chinh thic.
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thong qua WTO. Sau thit bai tai hoi nghi B¢ trudng tai Cancun nim
2003, EU phai chdp nhén tirtbo ba vin dé dugc goila “vdn dé Singapore”
bao gom: ddu tu, canh tranh, minh bach trong mua sdm cta chinh phuy,
mac du vdy, EU van c6 gang theo dudi cac cam két da phuong.

Su thay d6i trong chinh sach thuong mai theo huéng tich cuc theo
dudi cic FTA song phuong da bat dau tit nam 2006 do hai ly do nhu
da dé cap: Cac cudc dam phan da phuong trong khuoén khé vong dam
phén Doha trén thuc té da di vao bé tic; EU cang da ching kién My
dong vai tro tich cuc trong dam phédn FTA véi cic nudc trén khip thé
gidi, tit Trung My t6i Han Qudc, trong khi ré rang phén I6n su tang
trudng kinh té trén thé gidi dugc tip trung & cic thi trusng méi néi &
My Latinh va dic biét 1a Chau A.

Théng 10/201S, chinh sdch thuong mai méi cia EU da dugc cong
b6 vé6i khdu hiéu “Thuong mai cho tit cd moi ngusi”, trong d6 nhin
manh viéc lam s4u sic hon va mé rong cic FT'A nhim giai quyét nhiing
thach thic méi nhu tu do hoa thi trusng s6 va bao vé di liéuy, tao diéu
kién m¢& rong chudi cung ting toan ciu va dam bao kha ning tiép can
ning lugng va nguyén liéu. Chinh sich thuong mai méi nay da nang
tam ctia cdc FTA, theo d6 cic hiép dinh khong chi nham muc dich tu
do héa thuong mai nham dem lai lgi ich cho nguoi ddn EU ma con Ia
mot phan khong thé téch roi trong chinh sich déi ngoai ctia EU, thia
nhin tdm quan trong dia chinh tri caa chinh sidch thuong mai va tiém
ning phat trién bén viing ctia thuong mai nhu la mét dong luc tang
truéng (EU, 2015).

Woolcock (2007) da chi ra ba dong luc dinh hinh c4c chinh sich
FTA ctia EU, gém : Chinh tri, thuong mai va mong muén thic ddy hoi
nhdap khu vuc. EU luén ¢6 lgi ich chinh tri trong viéc thiic ddy an ninh,
6n dinh chinh tri va sy thinh vugng kinh té & cic nuéc ling giéng &
Trung vaDong Au, Trung Dong va Bic Phi, dugc thé hién qua cac hiép
dinh lién két v6i hau hét cac nude ling giéng. Hau hét cac hiép dinh lién
két nay déu cé thanh phan c6t 16i 1a cdc FTA (vi dy nhu Israel, Jordan,
Ai Cap), va trong mot s6 tridng hop cic qudc gia ndy da phét trién
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thanh thanh vién thyc sy cda EU (cdc nuéc Dong va Nam Au), cic
FTA sau rong va toan dién (Maroc, Moldova, Armenia va Georgia),
va c4c lién minh héi quan (Andorra, San Marino va Thé Nhi Ky). Céc
uu dai thuong mai m& rong ra cho cac nuéc dang phiét trién & chau Phi,
Caribe va Thai Binh Duong hién dang dan dugc thay thé bsi cac Hiép
dinh déi tac kinh té (EPA). Rat it trong s6 cac hiép dinh nay c6 lgi ich
thuong mai v6i EU. Viéc ky két cac hiép dinh d6 chu yéu dugc thiuc ddy
bai cdc muc tiéu vé phat trién (EC, 2013b).

Céc FTA v6i cic d6i tac thuong mai cich xa vé dia ly, bén canh
nhting loi ich thuong mai, con c6 mot s6 1gi ich lién quan dén vin dé
chinh trj. EU da tién hanh dam phan FTA v6i hau hét cac quéc gia chau
My Latinh, ké ca cdc nu6c c6 quan hé thuong mai tuong déi nho véi
EU, muc dich nhdm v6 hiéu héa cic tic dong lam méo mé thuong mai
do cac FTA cua nhiing quéc gia v6i My gay ra. Chang han, FTA gita
EU va Mexico (EMFTA) la hi¢p dinh thuong mai dau tién ctia EU v6i
mot qudc gia 6 Chau My va ra doi ngay sau khi NAFTA c6 hiéu lyc.
Tuong ty, cic FTA véi Chile, Peru, Colombia, khu vic Trung My va
Han Qudc déula cac FTA vé6i nhiing d6i tic ma My da ky két truée do.
Tuy nhién, EU ciing theo dudi cac muc tiéu mang tinh chdt dy phong vi
du nhu trong cac cudc dam phan da dugc khai xuéng véi An Do, Nhat
Ban va cdc nudc trong khéi ASEAN.

Dong luc thu ba la viéc thic ddy hoi nhép khu vuc. Diéu nay duoc
thdy ro nhit trong cac hiép dinh d6i tac kinh té (EPA) véi cdc nudc chau
Phi, Caribe va Théi Binh Duong, la nhiing hiép dinh dac biét khuyén
khich cic nuéc thanh 14p cac lién minh hai quan khu vyc nhu khéi cac
nudc thudc dién dan CARIFORUM ¢ Caribe, cic nuéc Dong va Nam
Phi - Zimbabwe, Mauritius, Madagascar va quin dao Seychelles (ESA)
va Cong d6ng Kinh té cdc qudc gia Tay Phi (ECOWAS). Nhiing né luc
nay khong chi giéi han & cic EPA. C6 mét xu huéngla EU trudc tién sé
dam phan FTA véi cac cong dong khu vuc va sé chi khoi dong cac cudc
dam phdan song phuong néu dam phdn khu vyc that bai. Vi du, Hiép
dinh v6i Cong dong Andean (CAN) da dugc rut xudng thanh FTA
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Perru/Colombia khi Ecuador va Bolivia quyét dinh r&i khai céc cudc
dam phan do mudn uvu tién mdi quan hé chit ché hon véi Venezuela
(Stevens va cong sy, 2012). Khi cac cudc dam phén véi ASEAN bi dinh
tré trong nam 2009 do nhiing bit dong cta khéi véi quan ngai caa EU
vé vin dé nhin quyén 6 Myanmar, EU da ky thoa thu4n véi Singapore
vao nam 2012 va khoi phuc d6i thoai song phuong véi Malaysia, Théi
Lan va Viét Nam. Cac cudéc dam phén véi khoi Mercosur va Héi dong
hop tac ving Vinh (GCC) ciing la nhitng nd lyc nhim theo duéi cach
ti€p can khu vyc.

Viéc ndm r6 nhiing dong Iyc khic nhau nhu trén rit quan trong dé
hiéu dugc chinh sich ctia EU d6i véi cdc FTA va diéu nay cang dugc
phan anh r6 nét trong ndi dung cta cac FTA. Cac FTA do EU duara
c6 xu huéng bao trim nhiéu vin dé chi khong chi thuln tay vé thuong
mai, nhu ton trong nhén quyén, hop tic khu vuc, hop tic vin héda va
dai thoai chinh tri. Diéu nay trdi ngugc véi cdc hiép dinh ctia My, véixu
huéng tap trung nhiéu hon vao cic vin dé c6 tic dong vé kinh té (Horn
va cdng sy, 2009). Pham vi rong ctia cic FTA ctia EU ¢6 téc dong quan
trong t6i viéc diéu chinh thé ché dé thuyc hién cac hiép dinh.

1.2. C4c thay doi vé thé ché va chinh sach can thiét

Viéc thyc hién cic FTA, du trén co s& da phuong hay song phuong
déu khong chi don thuan la viéc diéu chinh mdc d¢ cit giam thué quan
theo cdc quy dinh ctia hiép dinh. Cac hiép dinh caia WTO bao gom
cac linh vyc vugt ra ngoai cdc bién phap chinh sdch thuong mai truyén
thong, nhu cic quy dinh vé TBT, SPS, va thuong mai dich vu (théng
qua GATS). Céc quy dinh nhu vay c6 tic dong lau dai vé thé ché va
chinh sich cho cic bén tham gia hiép dinh.

Hau hét cic qudc gia ma EU da ky két hodc dam phan FTA déula
thanh vién cia WTO (ngoai trit Algeria, Li-bing, Ethiopia va Equatorial
Guinea). Do d6, c4c FTA ndy chi tao ra nhiing thay d6i vé mit thé ché
¢ muc d6 ma cdc quy dinh nay vugt ra xa cac cam két caa WTO hoac
m& rong ra cic linh vigte méi. Trong mét nghién cttu so sainh vé cic FTA
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ctia EU va My, Horn va cong sy (2009) da chi ra dugc khong duéi 52
linh vuc dugc quy dinh trong 14 hiép dinh caa EU va 14 hiép dinh cua
My da thong bao cho WTO vao thdng 10/2008. K& tir d6, nhiéu hiép
dinh khac da dugc ky va ngay cang dua thém vao nhiéu linh vuc hon, va
chinh sich thuong mai méi ctia EU cho thdy viéc m& rong pham vi ctia
cac FTA c6 thé sé tiép tuc (EU, 2015). Trong s6 52 linh vic do Horn va
cong su (2009) x4c dinh, hdu nhu tét ca (trti ba linh vyc) da xudt hién
trong it nhdt mot FTA cta EU, trong khi cic hiép dinh cia My c6 xu
huéng it hon nhiéu. Cac tic gid da phén chia thanh 14 linh vuc da duogc
dé cap trong cac hiép uéc cia WT O va 38 linh vuc vugt xa khoi pham vi
cac cam két da phuong. Cac téc gia chi ra ring cac FTA cta EU va My
chu yéu khéc nhau ¢ nhém 38 linh vuc vugt khoi pham vi cac cam két
da phuong, theo d6 cac FTA cua EU c6 quy dinh d6i vé6i 37 trong s6 38
linh vuc, trong khi cdc FTA ctia Hoa Ky chi c6 9 linh vyc. Diéu nay cho
thdy cic FTA cta EU néi riéng c6 thé c6 tic dong quan trong vé thé ché
va chinh sach cho céc bén tham gia, vi cic FTA nay c6 xu huéng dua
vao nhiéu linh vyc chua dugc quy dinh trong WTO.

Viéc thao ludn chi tiét hon vé tit ca cac linh vuc trong cic FTA ctia
EU nim ngoai pham vi ctia cuén sach. O cdc phan tiép theo ctia nghién
ctiu nay sé phén tich ngdn gon va dua ra mat vai vi dy vé nhiing ham y
cu thé cho cic d6i tac thuong mai dang phét trién dudi bén tiéu dé: (i)
khuon khé thé ché caa hiép dinh; (ii) ning lyc thé ché can thiét dé thyc
hién c4c hiép dinh; (iii) nhiing tdc dong d6i véi thay d6i chinh sach; va
(iv) nhiing tdc dong phép ly tiém ning. Nhiing phan tich chi tiét hon
vé cac tac dong lién quan dén ddu tu va quy ché canh tranh dugc trinh
bay trong cac phan tu 3-S.

1.2.1. Khung thé ché cia cdc hiép dinh

Céc FTA 1a nhiing hiép uéc qudc té phic tap, doi hoi nang luc thé
ché16n dé dam phdn dya theo kha ning ngoai giao, phén tich va nguén
lyc chinh tri (Chasek va Rajamani, 2001). C4c cudc dam phan thudng
kéo dai nhiéu nim, va diéu nay khong hin gay batloi cho cic nuéc dang
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phit trién vi n6 cho phép cic qudc gia dang phat trién c6 thé cai thién
dédn ddn ning luc thé ché theo thoi gian (Borrman va Busse, 2007). Tuy
nhién, diéu nay cing c6 nghiala cic cudc dam phdn sé tip trung vao cac
nguodn lyc thé ché trong mat thoi gian dai va c6 xu hudng tiép dién nhu
viy ngay ca sau khi hiép dinh da dugc ky két. Cac FTA doi hoi viéc thiét
lap céc t6 chuic thudng truc dudi hinh thitc cic co quan dé tao thuin lgi
cho cic cudc thao luan va hop tac tiép theo vé cic vin dé thuong mai,
tiép tuc dam phan cic linh vyic cin ra soat, gidm sit viéc tuan thu cic
quy dinh ctia hiép dinh, va d€ giai quyét tranh chép.

Hiép dinh v6i Mexico 1a vi du vé mét khung thé ché phic tap.
Khung thé ché nay bao gom mot hoi dong hon hop gidm sit viéc thuc
hién FTA, vé6i sy ho trg ctia iy ban hén hgp va moét s6 ti€u ban vé cac
linh vuc cy thé nhu Hgp tac hai quan va RoO, Cdc tiéu chuédn va quy
dinh ky thuit va Mua sdm cong. Khong giéng nhu 6 hau hét cac FTA
khac, co quan nay khong chi chiu trach nhiém thyc thi cic thoa thuén
ma con chiu trach nhiém dam phén phan 16n cdc cam két (Ecorys,
2015). FTA nay c6 hiéu lyc vao naim 2000 va bao gém mét sé diéu
khodn ra soat dé cac bén cam két tham gia vao cac cudc d6i thoai trong
tuong lai vé tu do hoéa thué quan va cic vin dé lién quan dén thuong
mai khéc. Tuy nhién, tit d6 dén nay viéc nay khong c6 nhiéu tién trién,
bat chip nhiing cudc gip thuong xuyén va viéc lap lai cdc cam két trong
tién trinh dam phdn.Mic du EMFTA c6 thé la mét vi du cuc doan,
nhung c6 mot xu hudéng ro rang 1a cac FT'A 16n va phic tap thudng doi
hoi cdc khuon khé thé ché phic tap hon va viéc ra soat cic diéu khoan
dugc st dung nhu mot cich thiic phd bién dé tri hoan thoa thuan vé
cac van dé gay tranh cai. Vi dy, trong Hiép dinh thuong mai ty do EU -
Peru/Colombia (EPCFTA), mét tiéu ban riéng vé Thuong mai va Phat
trién Bén viing chiu trach nhiém gidm sat viéc thyc hién cac quy dinh vé
tiéu chudn lao dong va méi trudng, va Uy ban Thuong mai nay khong
chi c6 trach nhiém dénh gia két qua caa hiép dinh ma con gidm sat dé
dam bdo cac diéu khoan 16n vé cic vin dé nhan quyén va dan chu dugc
ton trong (Stevens va cdng sy, 2012). Ngoai ra, trong mot s6 FTA, vi
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du nhu trong cac hiép dinh géom cta EU véi cic nuéc Pia Trung Haj,
va Hiép dinh Thuong mai, Phét trién va Hgp tac v6i Nam Phi, cic bén
cam két sé tiép tuc dam phan vé ty do héa thuong mai trong linh vuc
dich vu trong tuong lai (Ullrich, 2004). Trong tit ca cic vi du ndy, cic
FTA doi hoi cam két dai han vé cidc nguon luc bao gém céc nha thuong
thuyét c6 kinh nghiém va cic chuyén gia dugc dao tao sau vé hoc thuit
dé phan tich tic dong ctia cac van dé phtic tap va y chi chinh tri.

1.2.2. Ndng lyc thé ché

Ngoai cic yéu cdu quan ly thudn tay, cdc nuéc dang phat trién sé
khong dugc hudng loi day du ti cac FTA néu ho khong c6 hoac khong
thé phat trién nang luc thé ché dé tan dung cac lgi ich ma hiép dinh
mang lai. Quy tic Xuét xd (RoO) 1a trong tdm cta bat ky thoéa thuin
uu dai thuong mai nao. Quy tic nay dugc dua ra nhim ngin chin cic
nudc thit ba st dung déi tac thuong mai trong hiép dinh nhu “ctia ngo”
dé dugc hudng uu dai trong viéc tiép cp vao thi trudng cua dai tac kia.
Céc diéu luat quy dinh ring dé€ cic doanh nghiép c6 thé xuit khiu sang
nudc doi tac trong FTA véi cac diéu khoan uu dai, cic doanh nghiép
nay phai ching minh rang san phdm xuit khiu da dugc san xudt chu
yéu trong pham vi bién gii ctia qudc gia do. Tiéu chi cy thé cho san
phdm dugc san xudt trong nudc c6 thé rit phic tap va thay dai theo
tiing san phdm (Stevens va cong sy, 2012). Su phtc tap nay c6 thé dan
dén viéc khong tin dung hét cic 1gi ich ma FTA mang lai do su hiéu
biét han ché caa doanh nghiép trong viéc lam thé nao dé tuan tha quy
tdc RoO hodc do chi phi tén kém trong viéc tudn thu cic quy tic nay.
Mt khao sét sau khi hiép dinh FTA caa EU v6i Han Quéc (EKFTA)
dugc ky két cho thdy nhiéu doanh nghiép Han Quéc khong tan dung
lgi thé ctia viéc cai thién kha ning ti€p c4n thi truong EU do thiéu kién
thic vé nhiing thay d6i ctia diéu kién thi truong va cc chi phi tuan tha
quy tic RoO dit hon so vé6i uu dai thué quan nhin dugc, vi thé, can
phai c6 cac dich vy ho trg tu chinh pha dé giup cic doanh nghiép tin
dung dudc co hoi tii cdc hiép dinh thuong mai (Cheong, 2014).
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Nhiéu yéu t6 khic trong FTA ctia EU doi hoi phai phat trién cac
co s6 ha tang thé ché thiét yéu d¢€ tao thuén lgi cho viéc thuc hién. Vi
dy, sy hop tic trong cac linh vuc lién quan dén quy dinh vé TBT va SPS
doi hoi phai x4y dung co sé ha tang “chat lugng” duéi hinh thic cic tha
tuc danh gié sy pht hop (vi du kiém tra, gidm st va ching nhan) déng
thoi cling cin ting cudng nang lyc dé tham gia vao viéc xay dung cac
tiéu chudn qudc té.

1.2.3. Nhiing diéu chinh chinh sdch

Céc két trong FTA c6 thé tryc tiép hay gian tiép tic dong téi cac
chinh sach cong dugc thuc thi & cic nuéc déi taic. Mot trong nhiing vi
du quan trong nhat 1a cac thoa thuin dau tu dugc thiét ké nhim bao vé
cac nha dau tu nudc ngoai. Pham vi ctia cdc thoa thudn dau tu thudng
rit rong va khong giong nhu cic quy dinh khac trong cac FTA, cic cam
két cho phép cic nha dau tu dugc yéu ciu giai quyét tranh chip qudc
té v6i chinh pha mét nuéc. Piéu nay ngu y raing néu mot chinh sich
caa chinh phu gy t6n hai cho nha ddu tu nuéc ngoai, nha dau tu nay
c6 thé kién chinh phu d6 ra toa quéc té. Nhiéu nghién ctiu cho ring cac
hiép dinh dau tu c6 thé giy tré ngai nghiém trong cho viéc thuc thi cac
chinh sach c6ng hgp phap vi nhiing lo ngai ti viéc phai béi thudng cho
céc nha ddu tu nudc ngoai vi nhiing thiét hai da xay ra (Mann, 2013).

Céc vi du khac vé cic linh vyc dugc 1ong ghép chit ché véi chinh
sach cong la cac quy dinh vé dich vu va mua sim céng. M6t s6 nganh
dich vu dugc coila cdc nganh cé tdm quan trong chién lugc hoidc mang
tinh hé thong do6i véi cac chinh phu, bao gom vién thong va tai chinh.
Tu do héa trong cic linh vic nhu vdy c6 thé anh huéng dén nang luc
quan ly ctia chinh phu d6i véi cac nganh nay. Tuong tu, mdt s6 hinh
thic thuong mai dich vu doi hoi phai di chuyén thé nhan c6 kha ning
anh hudéng dén chinh sdch d6i véi cac yéu cau thi thyc va di cu tam thoi.

Mua sdm cong bi loai bé ra khoi cac hiép dinh da phuong theo
WTO nhim loai bo rao can doéi véi tu do thuong mai hang héa va dich
vu. Thay vao d¢, linh vuc nay dugc quy dinh trong moét hiép dinh da
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phuong vé mua sim cong (GPA) va trong cac FTA trén co s& song
phuong. Mua sim cong doi khi dugc stt dung nhu mdt cong cu chinh
sach cong, ching han, d€ uu tién cho cdc dan tdc thiu s6 va cic nhom
ngudi ban dia thiéu s6 hodc cho cac muc dich quéc phong mang tinh
chién lugc. Cac diéu khodn vé mua sim céng néi chung yéu ciu vé
NT danh cho cdc nha thau nuéc ngoai va cé khi ning mé ra mot
thi trudng 16n trong nén kinh té. Tuy nhién, cic FTA ctia EU c6 xu
huéng dua ra mdt loat cdc ngoai 1é d6i véi cac quy dinh chung vé mua
sdm cong. EPCFTA loai tri vién trg phaét trién, hé trg néng nghiép,
cac chuong trinh xa hoi va thiét bi quéc phong nhay cam. Hiép dinh
nay cling va dua ra ngudng t6i thiéu ma néu & dudi mic nay, canh
tranh nudc ngoai cé thé biloai trir (Stevens va cong sy, 2012). Ngoai
ra, chinh sach thuong mai chinh thic ctia EU cting quy dinh r6 rang
ring “Cdc FTA ciia EU khong va sé khong ngdn cdn cdc chinh quyén &
moi cdp trong viéc cung cdp, ho trg hodc diéu chinh cdc dich vy trong cdc
linh vyc nhu nuéc, gido duc, cham sdc siic khoé va cdc dich vy xa hoi, va
ciing khong can thiép vao nhiing thay ddi vé chinh sdch lién quan dén viéc
tai trg hodc t6 chiic cdc dich vu nay” (EC, 2015, trang 11).

1.2.4. Cdc tdc dong vé phdp ludt

Cuoi cung, cic FTA ctia EU v6i cdc nudc dang phat trién c6 thé
theo mot cach nao d6 mau thuan véi cic diéu luit co ban hoic yéu
cdu nhiing diéu chinh phdp ly quan trong. Nhiéu nuéc dang phat trién
nhdn manh trong hién phdp ctia minh rang khoéng chi ton trong nhan
quyén phé quat ma con ca cdc quyén loi kinh té, xa héi va vin hoa rong
16n hon (Rodriguez va cong sy, 20 14). Nhiéu nha phé binh cho ring
cac FTA c6 thé mau thuan vé6i cic quyén do, vi du nhu cic quy dinh vé
SHTT han ché viéc san xudt cic sain phdm dugc phdm thong thudng va
vi pham quyén ctia ngudi dan dugc chim séc stic khoé hoic ty do hoa
thuong mai n6ng nghiép lam tang thém xung dot vé quyén stt dung dat;

va viéc cho phép dau tu nudc ngoai vao hoat dong khai mo c6 thé taora
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su canh tranh 16n hon déi véi dét dai va nuéc, lam suy thodi moéi truong
va dan dén di cu ctia ngudi ban dia (Stevens va cong sy, 2012). Mic du
nhiéu tuyén b6 nhu vay da biloai bd, nhung kha ning xung d6t van con
va c6 thé tiép tuc phat trién khi pham vi ctia cic FTA ngay cang duogc
mé rong ra nhiéu linh vic hon (Rodriguez va cong sy, 2014).

Nhu da dé cap & trén, cic FTA cua EU c¢6 xu huéng dua vao mét
loat cac vin dé vugt ra khoi pham vi cdc vin dé da dugc quy dinh & cdp
d¢ da phuong caia WTO. Tuy nhién, Horn va cdng su (2009) luu y
rang hau hét cic vin dé vuot ra ngoai cac quy tic cia WTO trong cac
FTA cua EU dugc thé hién bang nhiing ngén ngtt chung chung khién
cho ching khé c6 kha nang thuc thi, chdng han nhu “Cdc bén sé hgp tdc
..,“Déi thoai sé dugc thiét lap...”,”Su cha y dic biét sé dugc danh cho
...”. Vivdy. trong cic tranh chdp c6 kha nang xay ra gitta cic bén trong
FTA, rit khé dé xac dinh rang mét bén da khong hgp tac, duy tri d6i
thoai hoac dac biét chu y dén mot van dé cy thé nao d6. Nhing diéu
khodan khong cé hiéu luc thuc thi nhu viy dusng nhu c6 rét it y nghia
phap ly thuc sy ngoai viéc thé hién y dinh hgp tic qua lai gitia hai bén.
Tuy nhién, né thyc sy cé tic dung trong moét s6 trudng hop nhu da dé
cap trong nghién ctiu ctia Horn va cdng sy (da trich, trang 18): “Vin
dé ddng lo ngai hon la sy mo hd trong vin bdn phdp ludt c6 thé c6 lgi cho
bén bj don néu xdy ra tranh chdp. Vin ban phdp 1y khéng ro rang sé tgo
ra co hoi cho bén am hiéu ro ludt phdp hon dinh hinh viéc gidi thich hiép
dinh. Diéu nay nhiéu kha ndng sé dem lai lgi thé cho hai nuéc l6n (EU va
Mj5), vi cdc nudc nay gan nhu chic chdn la ¢ ndng luc phdp 1y cao hon so
v0i cdc nude doi tdc”. Tuong ty, trong trudng hgp cac diéu khoan khong
c6 hiéu luc phép ly, cic tranh chdp trong céc linh vuc d6 nhiéu kha
ning dugc giai quyét thong qua cac bién phdp chinh tri thay vi phap
1y, va mot 1an nita ¢ thé 1ap luan ring EU va My c6 thé st dung quyén
luc chinh trj nhiéu hon cdc d6i tac thuong mai cia ho. Do vay, cac diéu
khodan khong c6 hiéu luc thuc thi khong hin da dem lai lgi ich cho cac
nudc dang phat triénnhung cang khong hin 1a hoan toan khong cé tac
dung véi EU.
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I1. THAY BOI CHINH SACH VA THE CHE VE BAU TU
2.1. Céc quy dinh vé dAu tu trong cac FTA clia EU

Trong hdu hét cic FTA ctia EU tif trudc dén nay, gém ca FTA véi
Han Qudc, cic quy dinh vé ddu tu tuong déi yéu va tép trung cha yéu
vao cac cic két16n vé viéc tiép tuc hop tdc va khuyén khich dau tu gita
cac bén. Ly do 1a truéc khi thong qua Hiép uéc Lisbon vao nim 2009,
cac nudc thanh vién EU van gitt nguyén quyén dugc quyét dinh viéc c6
rang budc vao cac cam két dau tu hay khong. Do d6, phan 16n cac nghia
vu dau tu ctia EU déu thé hién trong hiép dinh dau tu song phuong
(BIT) gitta méi nudc thanh vién EU va céc d6i tac thuong mai ctia EU.

Sau Hiép udc Lisbon, ddu tu tré thanh mot phan cta chinh siach
thuong mai chung caa EU. Gan 1200 BIT hién nay gita cdc thanh vién
trong khéiva cic d6i tdc bén ngoai sé tiép tuc c6 hiduluc (va cé thé dugc
stia d6i va dam phan lai) cho dén khi chung dugc thay thé bing cac hiép
u6c chung cta EU. Hiép dinh Thuong mai va Pau tu EU - Canada gén
day la FTA d4u tién caa EU bao gém cic diéu khoan m& rong vé bao
h¢ dau tu, va ddu tu sé la mot phéan cta cic hiép dinh thuong mai trong
tuong lai (EC, 2015).

Szepesi (2004a) da xdc dinh bén vén dé 16n trong céc diéu khoan
d4u tu gdm: (1) Khuyén khich ddu tu: Céc cam két hgp téc dé ting cac
dong vén ddu tu gitta cac bén; (2) Bao ho dau tu: Bao gom tu do héa
cac dong von, dam bido quyén s& hitu tai san ctia nha ddu tu nuéc ngoai
va cic quy dinh vé gidi quyét tranh chédp; (3) Tiép can thi trudng cho
cc nha ddu tu nudc ngoai (con dugc goi la cic diéu khoan trudc khi gia
nhap): X4c dinh quyén cia cdc nha ddu tu nudc ngoai trong viéc thuc
hién d4u tu va thanh lap doanh nghiép; (4) Cac diéu khoan sau khi gia
nhép: Ap dung quy tic D6ixtt quéc gia, theo d6 khong phan biét dsi xu
v6inha ddu tu nudc ngoai.

Hau hét tit ca cic FTA ctia EU déu theo huéng hop tac khuyén
khich dau tu. Cac diéu khoan vé tiép can thi trudng va nguyén tic NT
ctia dau tu nuéc ngoai dugc cu thé hoa trong linh vuc tu do héda thuong
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mai dich vy, theo phuong thiic 3 (Mode 3 - hién dién thuong mai) yéu
cdu ddu tu nudc ngoai phai cung cdp dich vu. Bio hd dau tu phin 16n ndm
trong pham vi diéu chinh ctia BIT cdc nuéc thanh vién, mic di hau hét
cac FTA déu c6 cic quy dinh vé tu do luu chuyén cic dong von xuyén
bién giGi. Cac phan sau déy sé phén tich cac diéu khoan ctia FTA vé dau
tu theo bon vin dé nay, gom ca nhiing tic dong vé diéu chinh chinh sich
va thé ché va hau qua tiém 4n cua viéc 4p dung nguyén tic MFN.

2.1.1. Khuyén khich ddu tu

Céc quy dinh vé xtc tién dau tu trong cic FTA ctia EU dé xudt mot
loat céc linh vite ma cac bén cam két sé tang cuong hop tac. Caclinh vuc
nay bao gom thiét1ap cac co ché thong tin vé phap luat va co hdi dau tu,
hai hoa héa va don gian héa cac tht tuc, tao diéu kién thuén Igi cho viéc
lién doanh va hé trg ky thuat (Szepesi, 2004a).

Céc diéu khoan lién quan dén khuyén khich dau tu thudng kha
rong va kho cé hiéu luc thyc thi vé mit phap ly. Tuy nhién, cic cam
két nay cang phéan dnh sy thita nhén lan nhau ma ¢ hai bén déu c6 thé
huéng loi nho van héa c6i mé hon d6i véi dau tu, & d6 cac rao can doi
v6i dau tu sé giam manh. Véi diéu kién cdc cam két nay dugc ton trong,
ching c6 thé dem lai nhiing tic dong 16n vé thé ché va chinh sach. Vi
dy, viéc don gian héa cic thu tyc can thiét d€ thanh l1ap sy hién dién
tai nugc doi téc dat ra yéu cdu giam bét cac quy dinh ndi chung cho
MTKD. Gidm céc gidy t& can thiét dé thanh 14p doanh nghiép mdi,
du 1a dau tu trong nuéc hay ddu tu nudc ngoai va don gian hoéa cic thu
tuc thué sé c6 lgi cho doanh nghiép trong nudc ciing nhu nudc ngoai
(Bormann va Busse, 2007). Tuong ty, viéc thiét lap cic co ché thong
tin dé tao thudn lgi cho ddu tu nudc ngoai va tao lap ciclién doanh doi
hoi phai cé nguon luc dé€ x4y dung va duy tri loai co s& ha tang d6.

2.1.2. Bdo hé ddu tu
Ty do hoa dong vén 1a hinh thic bao hé dau tu duy nhit dugc
dua vao trong cic FTA trudc khi Hiép u6c Lisbon ra doi. Trong mot
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s6 FTA trudc do, cich dién dat cac quy dinh nay khd long léo. Vi dy,
trong TDCA v6i Nam Phi, cic bén “... sé tu vdn cho nhau véi quan diém
tao diéu kién thudn loi va cudi cing la ty do héa hoan toan sy luu chuyén
ctia cdc dong vén ...”, va trong Hiép dinh Lién két v6i Tunisia va Ma-
réc, tu do hoa hoan toan cé thé dugc hoan tit “..vao thoi diém thich
hgp...”"°. Cac FTA sau nay c6 xu huéng dua ra cdc cam két manh hon.
FTA v6i Mexico bit budc ca hai bén phai ky vao B quy tic cila OECD
vé Ty do héa luu chuyén tai chinh va cic giao dich tai chinh v6 hinh
trong cdn c4n vang lai (Current Invisible Operations) cia OECD la
cdc quy tic rang budc viéc tu do luu chuyén von va quyén thuc hién
c4c giao dich trong nganh dich vu (Serrano va cdng sy, 2015). EKFTA
v6i Han Quéc quy dinh ty do héa luu chuyén von d6i véi FDI, cac giao
dich lién quan dén Thuong mai dich vy, Thanh 14p doanh nghiép va
Thuong mai dién tw, cing nhu chuyén ngoai té vé nuéc (EKFTA, Diéu
8.2). FTA v6i Peru va Colombia thim chi con tién xa hon va bao gom
bat ky giao dich thanh todn hay giao dich nao trong tai khodn vang lai
(Stichele, 2012).

Mic du tu do luu chuyén vén qua bién gisi kha phé bién & EU,
nhung diéu nay c6 thé giy nhiing tic dong chinh sich 16n déi véi cac
déi tic dang phat trién vi cdc cam két nay lam han ché kha ning theo
dudi chinh sach tién té doc lap va/hoac cac chinh sich ty gia tai cac
qudc gia nay. Mot ménh dé co ban trong kinh t€ vi mé quéc té thuong
dugc goila bo ba bat kha thi chi ra raing mét nuéc khong thé cing mot
lac theo dudi ca ba muc tiéu la tw do héa luu chuyén vén, ché do ti gid
héi dodi ¢6 dinh va chinh séch tién té doc lap''. Ching han, néu mot
qudc gia neo ti gid dong tién cta minh vao dong Euro va nd lyc theo
dudi chinh sach tién té thit chit so v6i Ngan hang Trung wong Chau
Au (ECB), nuiéc niy c6 thé cin 4p dung cc bién phép kiém soat vén
dé ngan dong ngoai héi chay vao trong nudc vi diéu do sé ddy gia tri ctia

10T4t ca cac trich dan & trong Szepesi, 20044, trang 2.
1 Xem Feenstra va Taylor, 2014 vé kinh t& vi mé quéc té chudn muc.
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dong tién noi té 1én cao hon so véi Euro. Déi véi cic nudc dang phat
trién, viéc ty do hoa cic dong vén c6 thé gay kho khin cho nhiing nuéce
nay trong viéc 6n dinh dong noi té va nén kinh t€ cia qudc gia va lam
tang nguy co khting hodng tai chinh khi dong “tién néng” rut khoi cac
thi truong mdéi n6i ngay khi c6 ddu hiéu bat 6n.

Do dé, cac FTA caa EU quy dinh céc truong hop ngoai 1¢, cho
phép tam nguing viéc luu chuyén ty do dong vén dé déi phé véi cac
vin dé kinh té vi m6. EKFTA cho phép “ cdc bién phdp ty vé lién quan
dén luu chuyén von trong truong hop cdp thiét ...” trong do6 cé ca trudng
hop thanh todn va luu chuyén vén gitia cic bén giy ra hodc de doa gy
ra “khé khdn nghiém trong d6i vdi hoat dong ciia chinh sdch tién té hodc
chinh sdch ty gid ...” (EKFTA, Diéu 8.4). Céc quy dinh tuong tu c6 thé
tim thdy trong cac FTA véi Peru, Colombia va Mexico. Tuy nhién, cic
bién phédp tu vé ndi chung thuong trong ngin han (ngoai trlil trudng
hop Chile), thong thudng khong qué siu théng, do viy khong cho phép
cdc bén tham gia vao cidc FTA theo dudi dong thoi ca chinh sach doc
lap tién té va chinh sach ty gia trong dai han.

Mic du cdc FTA c6 quy dinh moét s6 truong hop ngoai 1é cho phép
céc qudc gia han ché chuyén von d€ “Bdo vé an toan va trdt ty cong cong’,
“Bdo vé siic khoé con nguoi” hoac “Ngin ngiia cdc hanh vi gian lgn”, nhiéu
nha nghién ctu cho ring cic quy dinh vé ty do luu chuyén cic dong vén
khién cho viéc ngin chin cic hoat dong rua tién, trén thué va cic giao dich
tai chinh phi phép khéc tré nén khé khin hon (Stichele, 2012, trang 10).

2.1.3. Bdo ddm quyén sé hiiu ciia nha ddu tu

Mot trong nhiing muc dich chinh ctia cdc cam két dau tu la bao vé
cac nha dau tu khong bi chinh phti nuéc cha nha déi xi bat binh dang,
dua ra cdc quy dinh doc dodn hodc tudc doat quyén s& hitu ma khong
c6 sy boi thuong thoa ddng. Quyén sé hitu ctia nha dau tu duge dam
bao théng qua cic diéu khoan vé thu hoéi tai san va mot diéu khoan
“quét” quy dinh phai “déi it cong bang va binh ding” d6i véi cac nha
d4u tu nudc ngoai (Bernasconi-Osterwalder va cong sy, 2012).
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Viéc thu héi quyén s6 hiu tai sin do chinh pha thyc hién 13 mot
hanh d¢ng can thiét va hgp phdp nham phat trién co s& ha ting va san
xudt cdc hang héa cong nhu cham séc stic khoé va bao vé moéi truong.
Viéc tudc doat quyén s6 hitu cua cac nha ddu tu nudc ngoai khong bi
cdm trong cic cam két ddu tu, nhung cac hiép dinh nay quy dinh rang
cac nha dau tu nén dugc dén bu théa dang. Nguyén nhan chinh dan
dén tranh chdp thuong lién quan dén viéc phan xt r6 xem yéu t6 nao
cdu thanh hanh vi tuéc doat cin phai boi thuong, va yéu t6 nao thuin
tay la viéc thyc thi chinh sdch cong hgp phép cta chinh pha. M4u thuan
it xy ra trong truong hgp thu héi tryc tiép, khi chinh pht nudc 6 tai
dugc gia dinh la c6 quyén sé hiu déi véi tai san ciia mot nha dau tu, vi
du trong trusng hop mét manh dét bi thu héi vi muc dich phat trién co
s& ha tang. Nhung c6 sy map mo trong truong hop thu hoi gian tiép, khi
chinh phu cé quyén kiém soat mét phan hodc toan b mot tai san nao
d6 nhung khong thuc sy s6 hitu né. Vi dy, quy dinh moéi truong c6 thé
cho raing mét phan dit ctia nha dau tu khong thé stt dung cho mét s6
hoat dong cu thé (vi du hoat ddng cé tiém ning giy 6 nhiém), do vay
c6 kha nanglam gidm gia tri tai san ctia nha dau tu.

Nhin chung, trong hau hét cic cam két dau tu, cac nha dau tu dugc
bao vé theo cic quy dinh thong nhit theo cac diéu khoan “quét” vé doi
xt cong bing va thoa ddng (FET). Diéu khoan FET thudng dugc dién
dat rdt long léo, va do do6 viéc quyét dinh xem mot hanh dong cu thé
caa chinh phu cé vi pham nguyén tic d6i xtt cong bing va binh ding
hay khong lai phu thudc vao tiing toa an. Vi du vé cac phin quyét chéng
lai chinh pha bao gém céc truong hop nhu chinh pht da khong hanh
dong mot cach minh bach, cdc co quan nha nuéc da hanh dong mot
cach thiéu nhat quan, hodc cac chinh sich cong da gay thiét hai nghiém
trong cho cdc nha diu tu nuéc ngoai. Néi chung, diéu khoan FET
thudng dugc giai thich 1a € bao vé “cdc ky vong chinh ddng” ctia nha dau
tu (Bernasconi - Osterwalder va cong sy, 2012). C4ch giai thich nay rd
rang khong phai la khong c6 vin dé, vi n6 dan t6i mot s6 cau hoi kho,
chdng han nhu cic nha dau tu c6 thé ky vong gi mot cach chinh dang tu
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chinh phua nuéc sé tai khi thuc hién dau tu? Céc ky vong ctia nha dau tu
1a do chinh nha dau tu tao ra hay do dinh huéng caa Chinh phu nuéc
s& tai? Viéc ky vong raing MTKD sé 6n dinh tai moi thoi diém va khong
c6 thay déi gi trong chinh sach c6ng c6 hgp ly hay khong?

Céac van dé lién quan dén bao vé quyén s httu tai san ctia nha dau
tu la van dé gay tranh cai boi chung quyét dinh sy chia sé rai ro va chi
phi ctia nudc chti nha va nha dau tu nuéc ngoai. Néu bao ho dau tu yéu,
nha ddu tu nudc ngoai sé phai d6i mat véi cic nguy co nhu bi thu hoi tai
san ma khong dugc boi thudng va cac quy dinh doc dodn, va can phai
c6 muc hoan vén dau tu cao hon dé bu dip. Néu cic diéu khoan cua
cam két dau tu ting h¢ nha ddu tu manh mé hon, nhiing chi phi va rai ro
trong viéc theo dudi chinh sich cong nhdm cai thién stic khoé, bao vé
moi truong hodc phat trién kinh té c¢6 thé tang 1én.

Céc diéukhoan vé bao vé nha dau tu c6 thé gdy nhiéu khé khin cho
céc nu6c dang phat trién (Bernasconi-Osterwalder va cong sy, 2012).
Céc tiéu chudn cao vé tinh minh bach, nhit quan va su phéi hgp can
thiét gitta nhiing co quan nha nuéc dé€ phtt hop véi cich giai thich rat
chit ché vé nguyén tic d6i xtit binh ding va cong bang doi hoi phai ¢
mot bd may hanh chinh c6 trinh d¢ phat trién cao, ma diéu nay khong
phai lic nao cang dugc dép ting. Cac nudc dang phat trién dang trong
qué trinh phat trién chinh tri, thé ché va lp phap (ciing nhu phét trién
kinh t&), do vay thudng c6 mot s6 thi nghiém vé phép ly dé xac dinh
xem diéu gi la phtt hgp trong béi canh cu thé. Cac phuong thiic tiép can
phat trién nhu vay c6 thé bi cic nha d4u tu phan d6i dua theo cic cam
két dau tu va diéu nay c6 thé khién cac chinh phu bi han ché trong viéc
thiét 1ap cac quy dinh can thiét hoac phai rdt lai cac chinh sach c6 nguy
co bi cdc nha dau tu khéi kién.

Phan tng lai truéc nhiing chi trich d6, cic cam két dau tu da bat
ddu dua vao cach dién dat chinh xdc hon dé xdc dinh nhing yéu té
cdu thanh hanh vi thu héi tai san gian tiép va lam thé nao d¢€ giai thich
nguyén tic doi xit cong biang va binh ding. Cu thé, cac hiép dinh c6
thé c6 nhiing diéu khoan dac biét, loai tri riéng quy dinh dp dung cho
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viéc thuc hién cdc muc tiéu chinh sich cong hgp phdp nhu'y té, an toan
va moi truong ra khoi dinh nghia thu hoi tai san gian tiép. Chinh sich
thuong mai méi ctia EU tuyén bé ring “Uy ban trudc tién sé dua vao
cdc diéu khodn mdéi trong cdc hiép dinh song phuong, nhdn manh hon vio
quyén ciia nha nudc dugc diéu chinh nhitng vdn dé ma trudc ddy chua lam
r6” (EC, 2015, trang 21).

2.2. Giai quyét tranh chap
Hé théng gidi quyét Tranh chdp gitta nha ddu tu - chinh pha (ISDS)

l1a mot diém doc ddo cua cic cam két ddu tu. Trong qud trinh xét xtt
qudc té theo WTO hodc cic FTA, ISDS cho phép cic nha dau tu ca
nhan c6 thé khéi kién ra moét toa an quoc té, vi du nhu Trung tam giai
quyét tranh chdp d4u tu ctia Ngan hang Thé gisi (ICSID) hoic Uy ban
Lién hop qudc vé Luit Thuong mai (UNCITRAL). Diéu nay cé nghia
1a cac nha dau tu ¢6 thé hanh dong truc tiép ma khong can phai thuyét
phuc chinh phu cta ho khéi kién thay mit ho.

C6 nhiing lo ngai vé tinh cong bing va doc l4p cta hé théng nay.
Ba trong tai vién trong mot toa trong tai thudng do cac bén tranh chép
chi dinh, m6i bén chi dinh mot trong tai va nguoi thi ba do ca hai bén
quyét dinh. Do c6 it chuyén gia c6 chuyén mon sau vé luat dau tu quéc
té, cac trong tai trong mot vu tranh chdp thuong la luat sulam viéc cho
bén nay hoic bén kia trong cac tranh chédp khac. Véi vai tro kép nhu
vdy, cac chuyén gia c6 thé anh huéng dén cich ho giai thich cic diéu
khodn ctia cic cam két dau tu, vi du nhu viéc phin dinh ranh gidi gita
hanh vi chinh déng ctia chinh sach c6ng va hanh vi vi pham nguyén tic
doi xtt cong bang va binh ding. Sau cling, cic toa dn vé mat nguyén tac
chi la cac t6 chiic tam thai va doc lap véi nhau, chung khong bi rang
budc béi cac tién 1¢ trude va c6 nguy cd 16n trong viéc dua ra cic phan
quyét khong nhit quan.

Gidi quyét nhiing lo ngai d6, EU da tuyén bé cong khai rang ho
dang tim kiém mot toa én ddu tu qudc t€ thuong truc. Cu thé, “Cdc
hiép dinh song phuong ciia EU sé bdt ddu chuyén d6i viéc gidi quyét tranh
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chdp giita cdc nha ddu tu va chinh phit thanh Hé thong Tod dn Ddu tu
cong bao gom mot Toa dn cdp so thdm va Toa dn phiic thdm hogt dong
giong nhu cdc Toa dn binh thuong khdc. Sé c6 mot by quy tdc ro rang vé
viéc thyc hién dé tranh mdau thudn lgi ich, cdc thdm phdn doc lap vdi trinh
do phdp ly va nang luc tot ddp ting nhitng yéu cdu cdn thiét doi vdi cdc
thanh vién ciia cdc toa dn quoc té thuong truc ...” (EC, 2018, trang 21).

2.3. Tiép can thj truong cho cac nha dau tu nudc ngoai

Céc diéu khoan vé tiép can thi truong déi véi cac nha ddu tu nudce
ngoai quy dinh cic qudc gia c6 thé hodc khong thé ap dit cac han ché
hoac céc yéu cau d6i véi dau tu nudc ngoai va viéc thanh lap doanh
nghiép cta ho. Nhiing han ché nhu vy c6 thé ton tai duéi hinh thic
cac han ché trugc khi thanh lap doanh nghiép, ching han nhu cac quy
tac han ché s& hitu nu6c ngoai ctia cic cong ty trong cic linh vuyc cu
thé va yéu cau vé két qua hoat dong quy dinh nhing diéu kién ma cac
cong ty nudc ngoai phai tudn thu trude khi tiép cin thi truong. Cac vi
du vé yéu ciu két qua hoat dong la quy dinh bat budc doanh nghiép
phai xuit khdu moét mdc doanh s6 hoic tong san lugng nhét dinh, yéu
cdu vé chuyén giao cong nghé, tim ngudén cung tng tai dia phuong, v.v.
(Bernasconi - Osterwalder va cong sy, 2012)

Hau hét cic nudc, ké cd EU, déu da tuan thu cic cam két cia GATS
vé viéc cho phép cic nha dau tu nudc ngoai ty do ti€p cin cac linh vuc
dich vy cta minh, va Hiép dinh WTO vé cic bién phép dau tu lién
quan dén thuong mai (TRIM) c4m viéc st dung mot s6 yéu cau vé két
qué hoat dong lién quan dén thuong mai (nhu st dung ddu vao trong
nuéc). Do vy, nhiéu quy dinh vé tiép can thi trudng trong cic FTA
ctia EU chi don thuin khang dinh cdc cam két ctia cdc nuéc theo cic
hiép dinh khac. FTA gita EU va Mexico cang thudc trudng hgp nay,
theo d6 c6 mot diéu khodn yéu cdu cic bén tiép tuc dam phdn thém
vé ty do héa trong vong ba nim, tuy nhién da khong c6 tién trién nao
dat dugc ké ti khi bit ddu thoa thuan (Ecorys, 2015). FTA gitia EU va
Chile (ECFTA) c¢6 nhiéu diéu khodn cdm viéc dua ra nhiing han ché
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truGe khi thanh lap va cic yéu cau vé két qua hoat dong, nhung cic diéu
khodn nay it c6 tic dung do quy dinh nhiéu ngoai ¢ trong cac linh vyc
chién lugc then chét nhu cic co s tu nhan va cong nghiép quéc phong
(Szepesi, 2004a). Trong EPCFTA, hai qudc gia chiu My Latinh nay
da bao luu quyén han ché co s6 nuéc ngoai d€ duy tri sy wu dai cho cac
nhoém thiéu s6 hodc cic nhém déan toc gap khé khan vé mat xa hoi hoac
kinh té (Stevens va cdng sy, 2012).

Céc qudc gia dang phat trién thudng coi cic cong cu vé han ché
trugc khi thanh 14p va yéu cau vé két qua hoat dong 1a nhing cong cu
quan trong trong chinh sich coéng, va do vay tu do hoa tiép cén thi
truong cho cic nha dau tu nudc ngoai cé thé lam giam khong gian
chinh sich ctia cic nuéc dang phat trién. Viéc han ché cac nha dau tu
nudéc ngoai tié€p cin cdc linh vuc chién lugc quan trong c6 thé gitp cac
qudc gia gitt quyén kiém sodt cic doanh nghiép trong nhiing linh vuc
nay. Do xét thdy cdc quyén ctia nha ddu tu trong cic diéu khoan vé bao
h¢ dau tu kha rong, cic nudc dang phat trién c6 thé mong mudn duy
tri kiém soat trong nudc d6i véi cic linh vyc nhay cim. Tuong tu, cac
nudc nay thuong st dung cac yéu cau vé két qua hoat dong dé cai thién
cac diéu khoan vé méi quan hé véi cac nha dau tu nudc ngoai trong
lgi ich cho nuéc cha nha, vi du nhu d€ tao thuin lgi cho viéc chuyén
giao cong nghé, cai thién cdn can thanh todn va tao co hoi viéclam cho
ngudi dan nuéc d6 (Bernasconi - Osterwalder va cong sy, 2012). Han
ché viéc stt dung cac chinh sdch nay c6 thé lam thay d6i can can quyén
luc theo huéng c6 10i cho cic nha d4u tu nudc ngoai.

2.4. Cac diéu khoan sau khi gia nhap thj trudng

Mot khi cac nha dau tu nudc ngoai da thiét 1ap dugc hoat dong tai
thi trudng ctia nudc s& tai, hdu nhu tit cd FTA va cam két dau tu déu
yéu cdu cdc nha d4u tu nudc ngoai phai dugc doi xtit cong bang nhu cac
nha d4u tu trong nudc (quy tic NT). NT cing 12 mot nén ting cta
GATS. Mac du don gian vé mit nguyén tac, nhung trén thuc té diéu
khodn vé NT c6 thé gay tranh cai. D€ xti Iy cc khiéu kién vé vi pham
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nguyén tic NT, toa 4n phai so sanh sy d6i xt v6i cac nha dau tu nudc
ngoai so véi cic nha ddu tu trong nudc trong nhiing trudng hop tuong
ty. Diéu nay khong phai lic nao cing don gian. Vi dy, mét s6 nganh
nhit dinh nhu khai thic mé, ddu moé hoic vién thong c6 thé bi cac cong
ty nudc ngoai chi phéi hoan toan va khong c6 doanh nghiép trong nuéc
dé so sanh. Ngoai ra, mét chinh sich cong khong phéan biét d6i xu ¢
thé gy ra nhiing ganh nang khac nhau gitta doanh nghiép nuéc ngoai
va doanh nghiép trong nuéc do sy khdc biét trong quy trinh sin xudt,
€O cdu s& hiy, v.v.

Quy tic NT quyét dinh viéc cdc chinh sich dugc thiét ké va thuc
hién nhu thé nao. Chinh phu cic quéc gia c6 thé dua raly do dé vi
pham quy tic nay, vi du cic doanh nghiép nuéc ngoai c6 chi phi khic
phuc 6 nhiém thip hon so véi cdc d6i thu canh tranh trong nudéc do c6
co6ng nghé uu viét hon. Ngay ca khi chinh phua khong c¢6 y dinh phéan
biét d6i xti gitta cdc nha ddu tu nudc ngoai va trong nudc, quy dinh phap
ly dua ra cang c6 thé khic biét, vi du néu dya trén cic tiéu chudn qudéc
gia thay vi cdc tiéu chudn qudc té. Viéc cdc toa an trong tai qudc té gidi
thich nguyén tic NT theo nghia hep hay rong cangla mét nguyén nhan
khac giy ra su thiéu chic chdn trong quy trinh quan ly va c6 thé han ché
kha ning hoach dinh chinh sach cong hop phap.

2.5. Cac cam ket vé Nguyén tac Toi hué quoc (MFN)

2.5.1. Nghia vy MFN d6i vdi viéc tiép cdn thi truong

Giéng nhu hiép dinh da phuong vé thuong mai hang héa, GATS
trong WTO duya trén nguyén tic MEN. Néu moét FTA song phuong
gitta EU va mgt doi tac thuong mai cho phép cai thién kha nang tiép can
va ap dung NT d6i v6i cic nha dau tu nudc ngoai trong linh vuc dich
vu v6i pham vi vugt ra ngoai cic cam két ctia GATS, diéu nay cing sé
tu dong dugc ap dung cho cic nha dau tu nudc ngoai tir cic nudc thi
ba. Biéu V trong GATS dua ra ngoai 1é d6i véi nguyén tic MFN (giéng
nhu Diéu XXIV ctia GATT vé thuong mai hang héa) khi cic thanh vién
WTO tham gia vao mét hiép dinh uu dai thuong mai c¢6 tu do héa linh
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vuc thuong mai dich vy, véi diéu kién 1a hiép dinh c6 “...miic dé bao
trivm nganh, linh vyc I6n” va “...khong cé hodc logi bé hdu nhu tdt cd moi
sy phdn biét d6i xir...” gitia cic bén'%.

Do d¢, dé tranh m& rong tu do hoéa thuong mai dich vu cho tat ca
cac thanh vién WTO theo diéu khoan MFEN, cic FTA chi don thuin
khing dinh cic cam két ciia GATS d6i vé6i cac bén tham gia GATS
hodc phai tién t6i hoan toan tu do héa. Hau hét cac FTA truéce caa EU,
bao gém ca EMM, TDCA va EMFTA déu chon cdch ti€p cin thi nhat
(Ullrich, 2004). Nhu daluu y & trén, FTA v6i EU c6 quy dinh 1a cic bén
can ra soat lai cdc diéu khoan ctia FTA d€ theo dudi ty do héa thuong
mai hon nita, nhung thuc té€ chua c6 tién trién ndo (Ecorys, 2015). Céc
hiép dinh sau nay cé xu huéng st dung cach tiép cin thi hai. FTA véi
Peru va Colombia mé rong tu do héa thuong mai dich vu theo pham
vi 16n hon, ngoai trtt mét s6 linh vuc nhay cdm nhuw khai thic mo hoic
san xudt vat liéu hat nhén, san xudt hoic kinh doanh va khi, dich vu
nghe nhin, vin tai duong thay, ché bién, tiéu huy chit thai doc hai, va
céc dich vu van tdi hang khong qudc gia va quéc té (Stevens va cong sy,
2012). Nhiing ndi dung bao ham trong cdc cum tit “mtic 6 bao truim
nganh, linh vuc 16n” va “hdu nhu tit ca moi sy phan biét d6i xi” van
chua r6 rang, nhung cho dén nay, cach tié€p can cia EU d6i véi tu do
hoéa thuong mai dich vu van khoéng bi coi 1a vi pham nguyén tic MFN.

2.5.2. Nghia vy MFN vé bdo vé nha ddu tu

Phan 16n céc hiép dinh dau tu déu c6 cac cam két MFN vé bao vé
nha dau tu. V€ mit nao d9, cic diéu khoan MFN Ia ban déi chiéu cic
diéu khoan vé déi xt quoc gia. Trong khi nguyén tic NT huéng dén
viéc tao ra mot sdn choi binh ding gitta cdc nha ddu tu nu6c ngoai va
trong nudéc, nguyén tic MEN dam béo rang cic nha dau tu nuéc ngoai
dén ti cac nudc khic nhau dugce d6i xtt cong bang nhu nhau. Mic du

2Van ban phap quy clia GATS & trén website cila WTO: https://www.wto.org/english/
docs_e/legal_e/26-gats_01_e.htm.
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cac hiép dinh d4u tu it hay nhiéu cing c6 xu huéng bao gém cic diéu
khoén tuong tu nhau, nhung van c6 thé c6 nhing khéc biét 16n vé cich
dién dat, miic do chi tiét va cac ngoai 1é dugc dp dung cho méi hiép
dinh. Do d6, vé nguyén tic cic cam két MFN cho phép cic nha déu tu
nudc ngoai lya chon cdc diéu khoan tir cac hiép dinh khac nhau dé phu
hop véi diéu kién ctia ho. Trén thuc té, cic diéu khoan MEN c6 thé
dugc st dung dé bé qua cdc ngoai 1é va cach dién dat than trong trong
céc hiép dinh don 1é (Bernasconi - Osterwalder va cong su, 2012).
Nhin tir géc d6 caa moét d6i tac thuong mai dang phat trién, cic
quy dinh vé MEN c6 thé1a nguén gdc tao ra su thiéu ro rang vé phép ly.
Cac hiép dinh dau tu khéc nhau vé chi tiét, mét phan béi vi chung c6 sy
phat trién theo thoi gian khi cac diéu khoan cta cic hiép dinh truéc do6
dugc kiém ching, mét phan do cic lgi ich gitta cdc d6i tac thuong mai
la khéc nhau va mét phéan do cdc quy dinh 6 mét mic d6 nao d6 phan
anh ning lyc dam phan ctia cic bén tham gia hiép dinh. Cac hiép dinh
dau tu cang c6 thé nhadn manh nhiing yéu t6 khac nhau. Mot hiép dinh
6 thé c6 cach dién dat kha 16 vé cdc diéu khoan thu héi tai san, nhung
lai han ché kha ning ti€p can cdc trong tai quéc té bing cach yéu cau
cac nha dau tu tim kiém bién phap khac phuc 6 cdp d6 trong nuéc trudce
tién. Bang cach vién dan diéu khoan MFN, cic nha dau tu nudc ngoai
c6 thé kién viéc vi pham cdc diéu khoan vé thu héi tai san va st dung
mot hiép dinh d4u tu khic dé bé qua nhiing han ché vé tiép can trong

tai qudc té (Bernasconi - Osterwalder va cdng sy, 2012).

I11. CAI THIEN MOI TRUONG KINH DOANH VA NANG LUC CANH TRANH
3.1. Nang luc canh tranh va cac FTA

FTA cho phép cai thién kha ning ti€p c4n thi trudng ctia doi tac
thuong mai, nhung déng thoi cang khién cho cic nganh cong nghiép
trong nudc phai canh tranh nhiéu hon véi hang nhap khdu. Néu cac
doanh nghiép trong nu6c khong thé nang cao kha ning canh tranh trén
thi trudng noi dia va tdn dunglgi thé cta viéc ting cuong kha nang tiép

65



66 || HIEPDINHTHUONG MAITU DOVIET NAM - EU

can thi trudng nudc ngoai, nhiing tdc dong tich cyc cia FTA sé giam di
rat nhiéu hoac tham chi bién mat hoan toan.

O mot s6 khia canh, cin phai cé nhiing thay d3i vé thé ché va chinh
sach dé tao diéu kién cho viéc ndng cao Ning lyc canh tranh (NLCT)
ctia cdc doanh nghiép trong nudc. Cac FTA ctia EU c6 cac diéu khoan
c6 thé anh huséng dén kha nang canh tranh tryc tiép ctia cdc doanh
nghiép. Trong cac FTA gan déy, nhiing yéu cdu tudn tht cic tiéu chudn
t6i thiéu vé lao dong va méi trudong dugc viét dudi tiéu dé chung la
Phat trién bén viing. Ban chit wu dai cta cdc FTA yéu cdu phai thiét
lap RoO, va viéc tuan thu quy tic nay c6 thé kha phic tap. Ngoaira, cac
quy dinh TBT va SPS cting sé han ché nhit dinh kha ning canh tranh.

Bén canh viéc dap ting cdc ndi dung cu thé ctia FTA, chinh phu cac
nudc dang phat trién thuong phai d6i mat véi nhiing thach thic 16n
trong viéc cai thién moi truong phdp ly, ting cudng ning luc thuong
mai va chuén bi cho cic doanh nghiép trong nuéc d6i mit véi sy canh
tranh 16n hon sau khi tu do héa thuong mai. Diéu nay c6 thé doi hoi
phai ddu tu I6n vao phat trién co sé ha tdng nhu duong x4, bén cang,
nha mdy dién va phéan phéi dién v.v.. d€ phat trién cac dich vu chinh,
héu cin va cic dich vu ho trg khac va ddu tu vao san xudt hang héa cong
cong nhu gido duc va y té€ d€ nang cao nang sudt lao dong.

Cai cach thé ché la rit quan trong dé€ gittp MTKD dugc vin hanh
tron tru hon. Theo mot vai vi du dugc Bormann va Busse (2007) mo
ta, “Cdc doanh nhan & Guinea-Bissau phdi trd 261% thu nhdp (qudc dan)
binh qudn ddu nguoi dé khéi sy kinh doanh ...” va “... ho phdi thuc hién 17
thi tyc hanh chinh vdi thoi gian trung binh 233 ngay”, hodc trong moét
vi du khac,”Théng 1¢ tu phdp dé thyc thi hgp dong ¢ Burkina Faso bao
gom tdi 41 thii tuc, mdt 446 ngay, va ton khodng 95% sd tién tranh chdp “
(Trang 410). Him y & day 1a cac tha tuc hanh chinh rudm ra khién viéc
kinh doanh tré nén t6n kém lam cho NLCT bj gidm xudng. Nhiing 1ap
ludn tuong tu cting danh cho viéc thiét 1ap quyén SHTT r6 rang va c6
hiéu lyc thyc thi, don gidn héa cac tha tuc thué, cai cach cic quy dinh
vé thi trudng tai chinh va x6a bo tham nhiing.
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Khoéng phai tit ca cac doanh nghiép va cic nganh déu c6 thé hoac
nén dugc “ctiu” khoi canh tranh nuéc ngoai bang cich nang cao kha ning
canh tranh. Phan I6n cic lgi ich tif tw do héa thuong mai dugc tao ra khi
cdc nganh va cdc doanh nghiép kém canh tranh hon bi thu hep hoic bién
mdt va cac nguon lyc khan hiém vé von, lao dong c6 ky nang va khong c6
ky nang dugc phan bé lai cho cac doanh nghiép va nganh hiéu qua hon
(xem vi du caa Feenstra va Taylor (2014). Thay vi ngin cin, cic chinh
sach cong nén tao diéu kién cho viéc chuyén déi co ciu nay dugc dién ra
va gidm thiéu nhiing tic dong khong thé tranh khoi, vi du bang cich ban
hanh lut vé pha san minh bach va ty do héa thi truong vén, dao tao lailao
dong va ho trg tam thoi cho cic bén bi anh huéng bat li do canh tranh
thuong mai ting. Mot vi du la chuong trinh Hé trg diéu chinh thuong
mai (TAA) ctia Han Quéc dugc dua ra trong nim 2007. Phéng theo mo
hinh vé hé thong TAA ctaa Hoa Ky, phién ban Han Qudc van hanh hoi
khéc, trong d6 cha yéu tip trung ho trg cic DNVVN phii d6i mit véi diéu
chinh co cdu thay vi hé trg lao dong bi mat viéc, do d6 chuong trinh ho
trg nay c6 kha ning méu thuan véi cic quy dinh cia WTO (Ahn, 2010).

3.2. Cac diéu khoan vé phat trién bén viing

Trongkhi cic tiéu chudn vé lao dong va moi trudng tirlau dala mot
phén trong cic FTA ctia My, nhiing vin dé nay gin ddy mdi bat dau
xudt hién trong cic FTA cua EU, bao gém CPA véi CARIFORUM,
FTA v6i Peru/Colombia va FTA véi Han Qudc, dudi tiéu dé chung
1a phat trién bén viing. Trong cic hiép dinh thuong mai truéc day nhu
FTA v6i Mexico, Chile, Nam Phi, ngén ngit vé cic tiéu chudn moi
trudng chua thuc sy r6 rang dan dén viéc cac quy dinh hau nhu khong
c6 hiéu lyc thuyc thi, va cdc quy dinh vé tiéu chudn lao dong dugc loai
tri hoan toan (Horn va cdng sy, 2009). Hién nay, tiéu chudn lao dong
va moi truong da tré thanh mot phéan c6t 16i ctia cdc FTA cta EU va
trong chién lugc thuong mai mdi, phat trién bén viing dugc xem la moét
phan trong chuong trinh phat trién toan dién cung véi viéc thuc ddy ton
trong nhan quyén va quan tri tét (EC, 2015).

67



68 || HIEPDINHTHUONG MAITU DOVIET NAM - EU

Céc tiéu chudn lao dong va méi trudng dugc xac dinh bsi mot loat
cdc cong udc qudc té do ILO va cic hiép dinh qudc té khic thiét lap.
Céac quoc giariénglé c6 thé chon ky két cic cong udc nay, nhung khong
€6 co quan gidi quyét tranh chdp nao ton tai d€ thuc thi cic cam két.
Cac hiép dinh da phuong trong khuén khé WT O khong cho phép cac
quoc gia han ché thuong mai do vi pham cdc tiéu chuédn lao dong, véi
ngoai lé duy nhat la cic sin phdm do caclao dong tti nhén lam ra. Tuy
nhién, cic hiép dinh nay cho phép cic qudc gia ap diat quy dinh vé moi
truong, ngay ca khi cic quy dinh d6 lam méo mé thuong mai, véi diéu
kién 1a quy dinh nay “... cdn thiét dé bdo vé siic khoé con nguoi, dong, thuc
vdt...” hodc “... lién quan dén bdo vé cdc ngudn tai nguyén thién nhién can
ki¢t ... “vamién1a” ... cdc bién phdp dé khong duoc dp dung theo cdch cd thé
tao ra mot phuong tién dé€ phdn biét doi xit mot cdch doc dodn hodc khéong
hop Iy giita cdc nudc cd cing diéu kién, hodc mot bién phdp han ché thuong
mai quoc té trd hinh ... “(GATT, diéu XX).

D4y manh cdc tiéu chudn lao dong va moi truong Ién mic cao hon
thong qua cdc FTA la vin dé dugc cac nuée thu nhip cao nhu EU va
My quan tam trong cic thao ludn chinh trj, va diéu nay gy ra nhiéu
tranh cai. Mot mit day la mot cong cu dé cai thién diéu kién lao dong
& cdc nudc dang phat trién vi cdc quy dinh vé moi trudng & hau hét
cdc nudc nay cin phai dugc ning cdp dé€ co thé déi pho véi dp luc
ngay cang tang ti ting truéng kinh té€ va din s6. Ngoai ra, néu ty do
héa thuong mai ma khong doi hoi cao hon vé tiéu chuédn lao dong va
moi trudng thi cdc nudc giau sé chi don thuan la “xudt khdu” 6 nhiém
va khai thac lao dong cua cic nudc dang phat trién. Mit khdc, nhiéu
ngudi cho ring cac tiéu chudn vé lao dong va moi trudng chi la nhiing
hinh thidc bao hd tra hinh dé thay thé cic cong cu chinh sach thuong
mai truyén théng da dugc ty do hoa thong qua hiép dinh va cic tiéu
chudn nay ngin can cic nudc dang phit trién tin dung lgi thé canh
tranh vé sdn xudt v6i muic luong thip (Bourgeois va cdng sy, 2007).
Bat ludn nhu thé nao, viéc tao ra cdc tiéu chudn cao hon d6i véi lao
dong va moi trudng thong qua cac FTA van lam ting chi phi cho cac
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doanh nghiép & cic nudc dang phat trién va c6 thé anh huéng dén kha
ning canh tranh cta ho.

3.3. Cac tiéu chuan vé lao dong

Céc quy dinh vé tiéu chudn lao dong trong cic FTA cta EU tap
trung vao nhiing tiéu chudn lao dong “cot16i” dugc quy dinh trong cac
cong udc ctia ILO, vi du trong Hiép dinh vé&i Peru va Mexico bao gom
mot s6 cong ubc sau: (1) Quyén tu do lién két va cong nhan hiéu qua
quyén thuong lugng tap thé [Cong udc s6 87 (1948) vas6 98 (1949)];
(2) Loai bd lao dong cudng ép hoic lao dong bit budc [ILO, cong vdc
$6 29 (1930) va s6 105 (1957)]; (3) Bai bé hiéu qua lao dong tré em
[ILO, cong uéc s6 138 (1973) vass 182 (1999)]; (4) Xod bo phan biét
déi xt vé viéc 1am va nghé nghiép [ILO, cong udc s6 100 (1951) va sé
111 (1958)]".

Trong thuc t€, mot s6 quoc gia da ky két cac cong udc co ban caa
ILO, nhung thyc thi rdt kém hiéu qua do ning luc hodc thiéu y thic
chinh tri. Chinh vi thé hdu hét cdc hiép dinh tip trung vao viéc thic ddy
thuc hién c6 hiéu qua cic cong u6c nay trong phap luat va thuc tién. Vi
du, cac FTA caa My dit trong tim nhiéu hon vao viéc ting cudng nang
luc va ho trg ky thuat trong cac hiép dinh caa minh va it thong qua cac
tiéu chuin cu thé (Bourgeois va cong su, 2007).

Tinh hinh tai Chau A va Trung P6ng phtic tap hon mot chut. Theo
ILO, Han Qudc da khong phé chuén cidc cong uéc cta ILO vé lao dong
cudng bic (C29 va C10S) hoic quyén tu do lién két (C87 va C98),
Singapore da chon khéng tham gia C87 (quyén tu do lién két), C10S
(lao dong cudng buc) va C111 (phan biét d6i xt). Cac FTA véi Han
Quoc va Singapore khong quy dinh cic nudc c6 nghia vu phai thong
qua hiép dinh, nhung cam két ton trong, thic ddy va thuc hién trong
luit va thyc tién ciia méi nudc, cic nguyén tic lién quan dén cic quyén
co ban, va thuc hién hiéu qua trong luit ctia méi nudc va cac cong udc
da ky két (EKFTA, Diéu 13.4.3).
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3.4. Céc tiéu chuan vé moi truong

Vé nguyén tic, cic diéu khoan vé tiéu chudn moéi truong rat giong
cac tiéu chudn lao dong. C6 mot s6 cong udc da phuong vé cac van dé
moi trudng co lién quan dén thuong mai quéc té, bao gom Cong ubc
quéc té vé budn ban cc loai dong vat hoang da nguy cdp (CITES),
Nghi dinh thu Montreal vé cic chat pha huy ting Ozone, Cong udc
Basel vé kiém sodt van chuyén qua bién gidi cac chdt thai nguy hiém va
viéc tiéu huy chung, va Cong uéc Stockholm vé cic chit 6 nhiém htu
co khé phan hay (Cuyvers, 2007).

Céacnoi dung trong FTA v6i Han Quéc chia dung ngdn ngii vé cac
tiéu chudn moi trudng kha giong véi cach dién dat vé cac tiéu chudn lao
dong - nhdn manh viéc thuc hién hiéu qué cdc hiép dinh moéi trudng
da phuong ma cac qudc gia d6 la thanh vién, nhung khong néu cu thé
10 rang tén cic hiép dinh nay va khong bat budc thong qua bat ky mot
quy udc cu thé nao. Dai véi cac hiép dinh da phuong vé khi hiu, cac
bén “tdi khing dinh cam két sé dat dugc muc tiéu cudi ciung cia Cong udc
khung ciia Lién hop qudc vé bién doi khi hau (UNFCCC) va Nghi dinh thu
Kyoto ...” (EKFTA, biéu 13.5), nhung khéng c6 nghia vu rang budc.
Tuy nhién, c6 ddu hiéu cho thdy EU sé tim cach tang cudng ngén ngi
rang budc trong cac FTA trong tuong lai. FTA méi dugc ky két gan
day véi Singapore dugc goi la FTA “xanh” ddu tién va hiép dinh véi
Malaysia dang dugc dam phdan c6 thé cham t6i cac vin dé gay tranh cai
hon nhu sy bén viing vé moéi trudng trong san xudt nhién liéu sinh hoc
dya vao diu co ctia Malaysia.

3.5. Cac quy tac vé xuat xif (Ro0)

Trong nim 2010, EU da stia d6i chinh sich RoO trong cac hiép
dinh vu dai thuong mai nham don gidn héa cic thu tuc va cip nhit cac
quy tic dé tao thudn lgi cho viéc toan ciu hoéa chuéi cung ting. Vi vdy,
can phan biét gitta RoO trong cac FTA tru6c ddy, ching han nhu Hiép
dinh lién két Chau Au - Dia Trung Hai véi cdc nudc Dia Trung Hai ctia
EU (EMM), Hiép dinh Thuong mai, Phét trién va Hop tic v6i Nam
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Phi (TDCA) va FTA véi Chile va Mexico va cdc FTA thé hé méi nhu
FTA vé6i Han Quéc. Trong hdu hét cac FTA, viéc cai cach lién quan
dén don gian hoa céc tiéu chi xudt x, nhung cing cé nhing thay déi
quan trong trong viéc cdp C/O (de Anda del Corte, 2011).

Vé mat khai niém, RoO tuong d6i giong nhau trong cac FTA. Céc
tiéu chi xudt xd cu thé1a san phdm hoac nganh phu thudc. Ching c6 thé
theo nguyén tic gia tri gia tang toi thiéu (mot tylé gia tri nhat dinh ctia
san phdm phai dugc thuc hién trong nudc), nguyén tic vé thay d6i ma
thué (nguyén liéu nhap khau phai dugc ché bién du dé dam bao thay
déi vé ma thué€), nguyén tic vé quy trinh ché bién cy thé (nguyén liéu
nhap khdu phai dugc ché bién theo mdt cach thic cy thé) hoic sy két
hop dan xen caa ba cch trén (Naumann, 2006). RoO cho phép cong
gop, c6 nghiala cdc nguyén liéu hay quy trinh ché bién dién ra trong noi
bo khu vuc mau dich ty do dugc coi la c6 xudt xi trong nudc véi muc
dich chiing minh xudt xi. M6t dic diém doc dao trong cac FTA ctia EU
1a viéc cong gop c6 thé tinh chéo, cé nghia la viéc cong gop c6 thé dién
ra voi cac FTA khiac ma EU la mot bén. Vi dy, cac vatliéu nhép khiu tu
Chile ctia mdt cong ty & Peru c6 thé coila c6 xudt xu tir Peru, vi cd Chile
va Peru déu ky FTA v6i EU (Stevens va cong sy, 2012).

Ngoai viéc don gidn hoéa céc tiéu chi xudt xt, cai cich nim 2010
vé RoO da dua ra hai thay d6i dang ké (de Anda del Corte). Thu nhit,
RoO cho phép hoan thué d6i véi cic nguyén liéu nhép khiu dung dé
san xudt hang xuit khiu sang EU (gia dinh ring sin phim xuit khdu
van tudn tha cic tiéu chi xudt x&). Viéc gidm chi phi nguyén vét liéu
nhip khéu rit quan trong d6i v6i nhiéu nudc dang phat trién, vi chién
lugc cong nghiép hoéa cta cdc nude nay dugc dua vao viéc tham gia vao
chubi cung ting toan cau.

Thay déi I6n thi hai la cich chiing minh xudt xi& ctia cac nha xudt
khdu. Trong cic hiép dinh thuong mai truéc déy, cic nha xudt khiu
c6 thé xin C/O véi cdc cdn bo hii quan ctia nude xudt khdu bang cach
chiing minh 1a tudn tha cic tiéu chi xudt xd, hoac ho c6 thé dugc dang
ky 1a nha xudt khdu da dugc chiing nhan, trong truéng hop nay doanh
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nghiép xudt khdu nay sé tu cdp C/O cua minh. Cai cich nam 2010 da
bai bd C/O, va chi con lai kénh nha xuit khiu dugc ching nhan (EC,
2010). Dong co cho viéc thay déi tha tuc xudt xt, theo trang web caa
EC, 1a “diéu nay sé cho phép cic co quan ctia nudc xudt khdu tip trung
nguén luc cia minh vao viéc kiém sodt t6t hon viéc chéng gian 1an
va lam dung, dong thoi x6a bo té quan liéu cho cic doanh nghiép™”.
Quyét dinh nay da bi chi trich béi vi viéc bai bo mét trong hai kénh
ching nhén sé lam cho viéc chiing minh xudt xit c6 thé tré nén kho
khan hon, dac biét d6i véi cic doanh nghiép nho va cac nha xudt khiu
khong thuong xuyén, va nhiing doanh nghiép nay c6 thé yéu cau trg
gitp t co quan hai quan dé d4p ung cic yéu cdu (de Anda del Corte).

RoO thuong bi chi trich vi qua phtc tap déi véi nhiéu nha xudt
khdu va thidm chi cac can b hai quan da dugc dao tao trong viéc hiéu
va tuan tht (Cheong, 2014). Trén thuc té, ching dai dién cho mot
hang rao phi thué quan, thé ché caa cic hang rao thué quan da bi loai
bo trong cac hiép dinh thuong mai, va nhiéu doanh nghiép da khong
chiing minh xudt xd do thiéu kién thic hodc béi vi cac thu tyc can thuyc
hién dé c6 dugc chiing minh xudt xd con tén kém hon so véi mic thué
ma doanh nghiép sé tiét kiém dugc. Cai cich nim 2010 ctia EU dalam
giam ganh niang cho nganh héi quan ctia cic nudc xudt khdu bang cach
chuyén trach nhiém cdp C/O cho chinh doanh nghiép, nhung cic nha
xudt khdu, dicbiétla cic DNVVN it hoac khong thudng xuyén tiép xtic
v6i cdc thi truong nudc ngoai chua chic da c6 diéu kién t6t hon cac can
b hai quan trong viéc xtt Iy cac quy dinh phtc tap nay.

Kinh nghiém ctia Han Qudc cho thdy sy can thiét cta cac t6 chic
c6ng nhdm tao diéu kién cho viéc tudn tha RoO, qua d6 tang cuong kha
nang canh tranh caa cic doanh nghiép trong nudc trén thi truong nudc
ngoai (trich dan). Céc cudc diéu tra kinh doanh truéc day & Han Quéc
cho théy chi c¢6 khoang 20% doanh nghiép tin dung dugc cic uu dai

3 Trich dan tU http://ec.europa.eu/taxation_customs/customs/customs_duties/rules_
origin/preferential/article_777_en.htm.
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do cdc FT'A manglai, nguyén nhan chu yéu la do su phiic tap ctia RoO.
Nhung sau khi chinh pha nuéc nay dua ra moét géi chinh sich toan dién
dé hoé tro viéc tin dung cac 1gi thé caa FTA dudi dang cong thong tin
dién tu va cdc trung tam giadi dap thic mic dé cong bé cac thong tin chi
tiét vé cac FTA, muc thué suit vu dai, RoO va cédc tha tuc dé€ c6 duge
cdp C/O, ty 1¢ stt dung ting lén ding ké 1én khoang 80% dai véi FTA
gitta EU va Han Quoc.

3.6. TBT va SPS

Céc FTA loai bo céc rao can thuong mai hién hu tao ra béi cac
rao can nhap khdu, nhung van con nhiing rao can 4n do cac quy dinh
vé TBT va SPS. TBT va SPS da dugc quy dinh trong cic hiép dinh da
phuong trong pham vi caia WTO, 4p dung cic nguyén tic MFN va NT
va yéu cau cac quy dinh nay phai dugc thiét ké va thuc hién theo cich it
han ché vé thuong mai nhét. Nhin chung cic FTA khéng vugt qué cic
cam két da phuong trong viéc giam hoic loai bé cic quy dinh (Rudloff
va Simons, 2004). Thay vao dé, cic FTA c6 xu huéng tip trung vio sy
hop téc gitta cdc bén dé tao diéu kién cho viéc tuan tha quy dinh.

Ca FTA da phuong hoic song phuong nhin chung déu khuyén
nghi ring cac quy dinh TBT va SPS nén tuan theo hodc dua trén cac
tiéu chudn qudc té dé tranh viéc phai tuan tha nhiéu tiéu chudn khac
nhau vé cung mét vin dé. Trong trudng hop khong cé tiéu chuidn
qudc té hodc tiéu chudn qudc té€ d6 dugc cho la khong du dé dam
bdo stic khoe, an toan hodc chit lugng moéi trusng, cic FTA khuyén
nghi ring cac tiéu chudn qudc gia va tht tuc danh gid sy phtt hgp phai
dugc hai hoa héa dé tao diéu kién thuin lgi cho thuong mai. Cach
tiép can khac dé hai hoa hoéa 1a ky két cic Thoa thuan Tuong duong
hoic cong nhan lan nhau (MRAs), theo d6 viéc ddnh gid su phu hgp
va diéu chinh c6 thé khdc nhau gitta cdc qudc gia nhung cdc qudc
gia cung thtta nh4n ring cdc tiéu chuédn khic nhau c6 cung mic d6
bao vé. Nhiéu FTA, dac biét gitta mot nudc phat trién véi mot hodc
nhiéu nuéc dang phat trién, cing bao gém cic diéu khoan vé ho trg
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ky thuit, cai thién tinh minh bach va hop tac chat ché trong viéc thiét
ké va thyc hién cic quy dinh.

Cung nhu nhiéu linh vuc khéc, cic quy dinh vé hop tic lién quan
dén quy dinh TBT va SPS trong cic FTA cta EU da phat trién theo
thoi gian. Trong cac FTA trudc day, chang han nhu cac hiép dinh caa
EU véi cac nuéc Dia Trung Hai va véi v6i Nam Phi, ngon ngit st dung
rdt long léo va khong vuot qua cdc cam két cia WTO. Bat dau tit FTA
v6i Mé-hi-c6 quy dinh moét ty ban dic biét da dugc thanh lap dé€ diéu
hanh va tao thuén Igi cho su hgp tic gitia cic bén vé cic vin dé lién
quan dén TBT, SPS va FTA véi Chile vao nam 2002 1a hiép dinh dau
tién quy dinh chi tiét ban chdt caa su hgp tic, nhu quy trinh xdc dinh
su tuong duong, cac huéng dan thuc hién xdc minh va chiing nhan va
trao d6i thong tin (Rudloff va Simons, 2004). FTA véi Peru/Colombia
chu yéu tuan theo FTA gitia EU va Chile trong linh vyc nay, va FTA véi
Han Qudéc thim chi con tién xa hon nita v6i cac thoa thuin chi tiét hon
vé cdc nganh cu thé (Stevens, 2012). Cac FTA véi cdc nudc gan hon cé
xu huéng tap trung vao viéc hai hoa cac tiéu chudn va cic tha tuc ddnh
gia sy phi hop - diéu nay thuong ngu y la chdp nhan cic tiéu chudn caa
EU (Stoler, 2009; Prévost, 2010). Cac FTA véi cac d6i tac xa hon, nhu
Mexico, Chile, Peru/Colombia va Han Quéc, bao gom cdc diéu khoan
chi tiét hon vé danh gia tuong duong va c6ng nhén lan nhau.

Viéc ning cao chdt lugng va an toan san phdm dé dap tng cc tiéu
chudn ctia EU va chiing minh sy tudn tha véi cac quy dinh thuong rat
ton kém d6i véi phan 16n cic nude dang phat trién. Tuy nhién, cac chi
phi nay van ton tai, cho du qudc gia d6 c6 tham gia vao cac hiép dinh
thuong mai v6i EU hay khong.

Vélap ludn, caic FTA v6i EU c6 thé giam chi phi tuén thai thong qua
hop tac siu rdng gitta cdc bén cling véi viéc cung cdp ho trg ky thuit tu
EU dan dén sy hai hoa hoic tuong duong vé tiéu chudn gitta cic bén.
Tuy nhién, viéc x6a bo cc rao can thuong mai dé doi hoi phai ddu tu
dang ké vao co s6 ha ting c6 chat lugng ctia khu vyc cong hoac khu
viic tu nhan dudi hinh thic cdc co s& kiém dinh va chiing nhén, cip
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phép cho cic co's6 do, kiém tra ti cdc co quan cé thdm quyén va cong
b thong tin lién quan dén cdc tiéu chudn chédt lugng va an toan. Néing
cao chit lugng va an toan san phdm tai cdc nuéc dang phat trién néi
chung (trdi véi chi cdc sdn phdm xudt khiu sang EU) thong qua viéc ap
dung céc tiéu chudn qudc té hodc ctia EU, c6 thé lam gidm céc rao cin
thuong mai va cho phép cic cong ty tin dung loi thé san xudt theo quy
mo, nhung diéu nay ciing c6 thé budc cic nuéc phai ap dung cac quy
dinh khong phu hgp véi hoan canh va mdc d¢ phat trién trong nudc
cua qudc gia d6. Thay vao d6, viéc dugc cong nhin tuong duong véi cac
tiéu chudn quéc gia dem lai sy linh hoat hon trong viéc thiét ké cac quy
dinh trong nudc cho pht hgp véi cac thach thic trong nudc, dong thoi
cing dit ra yéu ciu can cdi thién dang ké nang luc thé ché va cic chinh
sach cong dé€ dat dugc muic d6 tin nhiém cao theo yéu cau caa EU.

IV CAI CACH DNNN VA CAC QUY BINH VE CANH TRANH
4.1. Quy dinh vé canh tranh trong c4c FTA ciia EU

Dam bao canh tranh ty do gitta cic doanh nghiép la nén tang cia
hgp tic quéc té vé thuong mai. Cic chinh sach thuong mai truyén
thong dudi hinh thic thué quan va han ngach nhép khdu va cic rao
can bao h¢ thuong mai ky thuit nhu phéan biét d6i xtt vé san phdm cé
thé dugc xem nhu 1a cac chinh sédch cta chinh phtt nham gitp cdc cong
ty trong nudc dat dugc vi tri thong tri trén thi trudng néi dia. Hop tac
vé chinh siach thuong mai quéc té thong qua WTO dén cdm cic hanh
vi phi canh tranh cta cdc chinh phu, va buéc tiép theo la bat dau hgp
tac vé cac chinh sich nham ngin chin hanh vi phan canh tranh cua cac
doanh nghiép.

Hanh vi phan canh tranh ctia cdc doanh nghiép c6 thé anh huéng
dén thuong mai quéc té theo mot s6 cach. Vi du, cic doanh nghiép
trong nudc c6 thé bit tay dé ddy cac doi thu nudc ngoai ra khoi thi
truong ndi dia. Ngoai ra, cdc doanh nghiép & cdc nudc khic nhau c6
thé thoa thuan khong thidm nhap thi trudng ctia nhau, do dé giam sy
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canh tranh qudc t€ va cho phép méi bén duy tri vi tri théng linh trén
thi trudng noi dia (Szepesi, 2004b). EU tit lau da dua cac chinh sich
vé canh tranh vao hop tic qudc té & tat ca cic cdp do. Céc quy dinh vé
canh tranh, gidm sat va thuc thi la mdt trong nhiing trach nhiém c6t 161
cua Cong dong chau AuEC,vaEUlamot trong nhiing nguoi dé xuéng
chinh trong viéc duy tri chinh sdch canh tranh trong chuong trinh nghi
su trong vong dam phdn Doha vé thuong mai da bién. Diéu nay ciingla
mot phan cua tit cd cic FTA cta EU.

Céc FTA ctua EU thuong khong c6 céc chuong riéng vé DNNN,
nhung thuong dua vao mét s6 diéu khoan dudi tiéu dé chung la quy
dinh vé canh tranh. Tuong tu, EU c6 xu huéng x€p ho trg cua nha nuéc
vao nhom canh tranh, phan dnh rang hé trg nha nuéc la mét phan caa
luit canh tranh trong Hiép uéc vé Hoat dong ctia EU (Sung, 2013).

4.2. Canh tranh

Khong c6 mot hiép dinh cu thé hoic diéu khoan ctia mét hiép dinh
nao trong WTO dé cép riéng vé chinh sich canh tranh. Ban dau, vin
dé nay ndm trong chuong trinh dam phan cua vong dam phan Doha,
nhung do phai d6i mat véi sy phan d6i manh mé, dic biét 1a tu cac
nudc dang phat trién, chinh sich canh tranh da bj loai ra khoi ban dam
phén sau hoi nghi Bo truéng tai Cancun nam 2003 cung véi hai linh
vuc khac, goi chung la cic vdn dé Singapore. Céc diéu khoan trong cac
FTA vé chinh sich canh tranh do d6 thuong vugt ra ngoai cic nghia vu
da phuong hién c6.

Céc diéu khodn lién quan dén chinh sich canh tranh trong FTA
néi chung bao gém céc cam két vé (i) thong qua hoic duy tri luat canh
tranh; (ii) nguyén tic thuc thi canh tranh; va (iii) co ché hgp tic va diéu
phéi (Laprévote va cong sy, 2015).

Vi cac hiép dinh ctia EU, cic diéu khoéan cu thé vé canh tranh cha
yéu phan dnh viéc cdc d6i tdc thuong mai ctia EU c6 phdap luit vé canh
tranh hiéu qua hay khong va cac d6i tic thuong mai c6 lién két chit
ché v6i EU nhu thé nao. Nhin chung, cic FTA c6ng nhin cha quyén
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ctia cdc bén dé xay dyng va thi hanh ludt canh tranh cua riéng minh -
st cong nhén 1an nhau vé luit canh tranh qudc gia dugc néu 16 trong
cac hiép dinh v6i Mexico, Chile, Peru/Colombia va TDCA véi Nam
Phi. Nhung trong mot vai trudng hop, ddng chu y 1a cic hiép dinh véi
Jordan, Moroco, Chinh phu lam thoi Palestin va Tunisia, cdc cam két
chu yéu la thong qua cac quy tic canh tranh cta EU trong vong S nam
ké i sau khi hiép dinh c6 hi¢u luc (Szepesi, 2004b, Stevens va codng
sy, 2012). Céc ting cti vién tiém ning cia EU nhu Albania, Ukraine va
Serbia c6 nghia vu ddm bao rang quy dinh vé canh tranh cua ho tuong
thich véi luat phap EU (Laprévote va cdng sy, nam 2015).

B4t ké hinh thic caa phédp luit canh tranh caa d6i tic nhu thé nao,
cac FTA caa EU quy dinh r6 ring vin ban phdp ly vé canh tranh phai
quy dinh cdc hanh vi cdu két (cdm c4c thoa thuan phin canh tranh gitta
cdc doanh nghiép), lam dung vi thé doc quyén (vé ban chat doc quyén
khong phii la bat hgp phap, nhung viéc lam dung vi thé doc quyén la
bit hgp phép), va trong mot s6 trudng hop bao gém ci hoat dong sép
nhdp va mua lai cé tinh chét phan canh tranh. Cac diéu khoan thuong
quy dinh chung cho cic nganh/linh vuc, nhung trong mét s6 FTA cé
quy dinh chi tiét cu thé theo nganh, vi du nhu trong linh vuic buu chinh
va chuyén phit nhanh (FTA véi Ukraina, Moldova, Trung My va Peru
/Colombia), du lich (CARIFORUM), thuong mai hang héa déi véi
hang kho va hang 1éng (Jordan) va van tai bién quéc té (Montenegro)
(da trich).

Mot s6 FTA dua ra mot vai nguyén tac d€ thyc thi luat canh tranh.
Cac nguyén tic nay rit chung chung va phéan l16n nhic lai cic quy tac
chung vé khong phan biét d6i xti, minh bach va cong bang vé thu tuc,
dugc dp dung cho tit ci cic vin dé lién quan dén thuong mai trong
cac FTA. Vi dy, Diéu 11.3 (2) caa FTA véi Han Quéc quy dinh: “Cdc
bén thita nhan tdm quan trong clia viéc dp dung cdc ludt canh tranh tuong
iing ctia minh mot cdch minh bach, kip thoi va khong phdn biét doi xi,
ton trong cdc nguyén tdc cong bang vé thit tuc va quyén phong vé ciia cdc
bén c6 lién quan”. Mot s6 FTA véi cdc nude ting vién tiém ning cia EU
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(Serbia, Montenegro va Albania) da di mot budc xa hon va budc céc
bén phai “ay thac viéc thuc thi canh tranh cho mét co quan hoat dong
doclap” (da trich).

Hau hét cdc FTA ctia EU nhdn manh sy hgp téc va phéi hop gita
cdc c¢o quan quan ly canh tranh cua cdc bén vé thyc thi quy ché canh
tranh. Cam két ph6i hogp bao gom viéc trao d6i cac thong tin khong bi
mat va/hodc cong khai gitta cic bén va nghia vy thong bdo cho co quan
quan ly canh tranh caa bén kia vé cdc hoat dong thuic thi. FTA véi Han
Qudc dic biét yéu ciu dai dién caa hai co quan quan ly canh tranh cua
moi bén phai hop it nhdt méi ndm mot lan dé trao d6i thong tin, thao
ludn céc van dé chinh séch chung ciing quan tdm (Sung, 2013).

Mot s6 FTA cta EU (gém ca TDCA v6i Nam Phi, cdc FTA véi
Peru/Colombia va véi Han Quéc) ciing yéu cdu hgp tic trong tridng
hgp co quan quén ly canh tranh caa mét bén yéu cdu sy trg gitp cta
bén kia trong viéc xt Iy cac hanh vi chéng canh tranh. Diéu nay c6 thé
lién quan dén viéc trao d6i thong tin dé co quan quan ly canh tranh l4p
hé so, hoac co quan cé thdm quyén ctia mot qudc gia c6 thé yéu cau
co quan & qudc gia khac ¢6 hanh dong cuong ché d6i véi mot doanh
nghiép c6 hanh vi phan canh tranh lam dnh huéng tiéu cuc dén doanh
nghiép caa nudc kia (Stevens va cdng sy, 2012; Szepesi, 2004b; Sung,
1993). Cac hinh thic hgp téc khéc c6 thé bao gom hé trg ki thuat lan
nhau, dic biét la dudi hinh thic ho trg tit EU cho nudc d6i tic trong
truong hop luat canh tranh va co ché thuc thi chua hoan chinh.

4.3. Trg cap clia nha nudc

WTO cdm cic hoat dong trg cdp néu chung anh hudng tiéu cuc
dén canh tranh qudc té. T6 chiic nay phan biét hailoai trg cdp: Cdc trg
cdp bi cdm, 1a nhting hinh thitc trg cdp dugc thiét ké dac biét lam méo
mo thuong mai qudc té, c6 thé bi phan déi tryc tiép tai co quan giai
quyét tranh chdp cia WTO. Ching han cic trg cdp gin véi cic muc
tiéu xudt khdu hoic stt dung ddu vao trong nuéc; Cdc tro cdp cé thé thyc

hién, 1a loai trg cdp khong lién quan tryc ti€p dén thuong mai qudc té.
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Loai hinh trg cdp nay chi dugc coi la bat hgp phdp theo quy dinh cua
WTO néu bén khiéu kién cé thé chiing minh ring ho bi anh huéng tiéu
cuc boi cdc khoan trg cdp d6, du 1a trén thi truong caa chinh nuéc trg
cdp, ctia bén khiéu kién hay cdc thi truong thi ba. Néu uy ban gidi quyét
tranh chdp dua ra phan quyét c6 1¢i cho bén khiéu kién, thi bén kia phai
loai bo trg cip ngay lap tic - néu khong thi bén bi thiét hai c6 thé ap
dung thué chong trg cdp dé€ gidam anh hudng ctia trg cdp. Néu cic bién
phép ho trg va trg cdp cta nha nuéc khong lam méo mé thuong mai,
ching sé dugc phép thuc hién theo cic quy tic cia WTO.

Trong khi WT O quy dinh vé trg cip tir quan diém thuong mai quéc
té, EU lai nhin nhén trg cdp nhula mét phan khong thé tich roi ca quy
dinh vé canh tranh. Quan diém nay ciing dugc phan anh trong cac FTA
ctua EU, trong d6 cdc diéu khoan vé trg cip ctia nha nudc thuong dua
vao cic chuong vé quan ly canh tranh.

Viéc dua vao cac quy dinh vé trg cdp ctia nha nudc trong cac FTA
ctua EU c6 su khic biét dang ké gitia cac doi tac thuong mai. Cac FTA
v6i cac nudc lang giéng gan véi EU, nhu cic nuéce Dia Trung Hai va cac
nudc chiu Au khong thudc lién minh Chéu Au nhin chung c6 cic diéu
khoan cdm “... bdt ky tro cdp nao ciia nha nudc lam méo mé hodc de doa
lam méo mé canh tranh bang cdch uu tién cdc hoat déng kinh doanh hodc
sdn phdm nhdt dinh ...” (trich dan trong Laprévote va cong sy, 2015,
Trang 8). Nhiing diéu khodn ndy c6 thé vugt ra khéi cic cam két cta
WTO, vi khong can phai ching minh rang cic doanh nghiép da bi tén
hai béi trg cdp ctia bén kia. H6 trg ctia nha nuéc la bat hop phép ngay
ca khi né chi “de doa lam méo mé canh tranh”. Ngoai ra, cic FTA thuong
6 cdc nghia vy vé tinh minh bach, yéu cdu ndp bao cio hang nim vé
vin dé ho trg ctia nha nudc cho d6i téc thuong mai (Szepesi, 2004b).

Céc FTA v6i cac d6i tac 6 xa hon c6 xu huéng chita dung ngoén ngit
long 1éo hon va cé it cam két vugt ra ngoai pham vi cam két dugc quy
dinh trong WTO. FTA véi Mexico hoan toan loai trit cdc diéu khoan
vé trg cdp ctia nha nudc, trong khi hiép dinh véi Chile bao gom cac cam
két vé trao d6i thong tin vé trg cdp (Szepesi, 2004b). FTA véi Peru va
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Colombia dic biét loai bo céc khoan trg cdp va hé trg ctia nha nudc
trong pham vi diéu chinh ctia hiép dinh va dua viéc khic phuc va giai
quyét tranh chdp vé cdc vin dé nay ra cdc kénh da phuong thuoc WTO
(da trich). FTA v6i Han Quéc quy dinh chi tiét hon vé hé trg ctia nha
nudc so v6i hau hét cac FTA trude d6. Ngoai viéc dua ra nguyén tic
cam két chung cho cic bén “... sit dung nhiing né lyc tét nhdt cia minh
dé khdc phuc hodc x6a bé [...] sy méo md vé canh tranh do trg cdp gdy ra
chiing nao chiing lam dnh hudng dén qudc t€ va cam két ngdn chan viéc
xdy ra cdc tinh hudng nhu vay ...” (EKFTA, Diéu 11.9), Hiép dinh ciing
nghiém cidm viéc st dung cic trg cdp lam méo mé thuong mai nham tai
trg cho “... cdc khodn ng ciia mét s6 doanh nghiép [...] ma khong cé bt ky
gi6i han nao ...” cang nhu cdc trg cdp “... cho cdc doanh nghiép vd ng hodc
yéu kém, ma khong cé ké hoach tdi co cdu ddng tin cdy ...” (EKFTA, Diéu
11.11). Theo (Sung, 2013) cic trg cdp dugc md ta trong Diéu 11.11
ctia EKFTA khong dugc thiét ké dic biét dé lam méo mé thuong mai,
do d6 chung thudc loai trg cdp dugc phép theo cic quy dinh caa WTO,
14 loai trg cdp ma trudc khi bi kién ra Uy ban giai quyét tranh chdp cta
WTO phai chiing minh dugcla trg cdp d6 gy thiét hai cho cic DN ctia
nuGc doi tac.

Bén canh d6, hau hét cic FTA déu dua ra cic ngoai 1é doi véi cac
quy tic chung vé trg cdp ctia nha nudc. Cac hiép dinh véi cc nuée Dia
Trung Hai cang nhu TDCA véi Nam Phi cho phép trg cdp cho cic muc
dich phét trién (Szepesi, 2004b), ciing nhu cic trg cdp dic biét cho
nong nghiép va thay san, va hiép dinh FTA v6i Han Qudéc dic biét loai
trit nganh than va béi thudng cho viéc thuc hién cac nghia vu d6i véi
dich vu cong (EKFTA, diéu 11.11).

4.4. Doanh nghiép nha nudc

Céc DNNN khong phii tuin theo cic nghia vu cu thé dugc quy
dinh trong cac hiép dinh cia WT O, ngoai trit hinh thitc Doanh nghiép
Thuong mai nha nuéc (STE) c6 nhiém vu quan Iy viéc nhap khdu va
xudt khdu cic hang hoéa nhit dinh. STE khong bi cdim nhung nhiting
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doanh nghiép nay dugc yéu cau phai hoat dong theo nguyén tic chung
vé khong phan biét d6i xt va hoat dong ctia ho phai dugc dinh huéng
theo nguyén tic thuong mai.

Trong cic FTA ctia EU, cic DNNN thuong chi dugc dé cip ngin
gon va cung véi cdc doanh nghiép caa khu vic cong va tu nhan dugc
trao mot s6 dic quyén. Cac diéu khoan nay quy dinh ring cic doanh
nghiép nhu vdy phai tuan tha cic quy tic va nghia vu giong nhu doi
v6i cac doanh nghiép tu nhan khic vé quy ché canh tranh va tiép cin
trg cdp ctia nha nuéc (Laprévote va cong sy, 2015). Do d6, cac FTA
nay khong ngin can cdc bén thanh lap hodc duy tri cdic DNNN, hoac
tham chi ca viéc cdp cho ho céc dic quyén hoic dia vi doc quyén, mién
la cac doanh nghiép nay déu thudc quan ly cta co quan quan ly canh
tranh quéc gia ciing véi cac doanh nghiép tu nhan khac, khong dugc
lam dyng vi thé théng tri caa minh, va khong cdu két véi cac doanh
nghiép khac hoic c6 hanh vi phan canh tranh.

Céac DNNN cang bi rang bu¢c bai cac cam két vé trg cdp nha nuéc
nhu dé cip 6 trén. Vi du nhu trudng hgp EKFTA cho thdy nha nuéc
khong thé cung cdp cic khoan trg cdp truc tiép, hodc trg cip ngdm
khong gisi han hoac kem ké hoach téi co cdu ré rang cho cic DNNN.
Mot ngoai 1é quan trong la viéc tai trg cho cac nghia vu dich vu cong,
dugc dua vao trong mot s6 FT'A méi nhét ctia EU, gém cé cdc FTA véi
Han Qudc va Singapore'*, tuy nhién, cang khong quy dinh chi tiét cac
hoat dong nao c6 thé dugc coila dich vu cong.

Toéng két chung, co rat it tai liéu vé kinh nghiém ctia cac déi tac
FTA ctia EU trong viéc thyc hién cic quy dinh vé canh tranh va DNNN.
Téng quan vé cic FTA caa EU cho thdy mot s6 diém can thiét phai
thay d6i, diéu chinh thé ché nhu sau:

Ngoailuit canh tranh pht hgp, d6i téc thuong mai nén x4y dyng co
ché t8 chuc dé€ thyc hién c6 hiéu qua luit canh tranh néu nhu chua cé

co ché nhu vdy. Co ché nay sé bao gém mdt cd quan quan ly canh tranh

14 FTA vai Singapore da dugc ky két nam 2014 nhung chua dugc phé chuan.
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trung tdm cé nhiém vy, nang lyc diéu tra hanh vi chéng canh tranh
va c6 quyén luc d¢€ thuc thi lust canh tranh. Mot vai FTA quy dinh cu
thé ring cic co quan quan ly canh tranh can phai doc lap vé chinh trj,
nhung day khong phai la diéu khoan chung cho tit ca cic FTA. Co
quan quan ly canh tranh cling can c¢6 nang luc va kha nang hop tac véi
Uy ban chau Au (co quan quan Iy canh tranh ctia EU) vé trao déi thong
tin va hgp tac trong cac truong hop cu thé.

Céc FTA c6 thé tic dong téi nhing thay d6i chinh sich vé ho trg,
trg cdp cuia nha nudc va hoat dong ctia cic DNNN. Céc FTA cta EU
vé co ban khong vugt ra ngoai pham vi cdc cam két cia WTO vé trg
cdp - néu cic khoan trg cdp la hop phip theo quy dinh caa WTO,
ching c6 thé hop phap trong cic FTA nay. Tuy nhién, trong mdt sé
truong hgp ciing c6 nhiing khac biét vé hiéu luc thyc thi ctia cic quy
dinh vé trg cdp va ho trg ciia nha nuédc. Viéc yéu cau cic chinh phaloai
bo cdc trg cdp dugc phép trong WTO doi hoi cic nguyén don phai
dua ra cdc bing ching dé ching minh cho nhiing thiét hai gay ra cho
cac doanh nghiép cta quéc gia khai kién. Mot s6 FTA, vi du EKFTA
dua ra moét kénh khac dé khai kién doi hoi it phai chiing minh mtc d6
thiét hai hon.

Cac FTA khong nhit thiét doi hoi phai c6 nhiing cai cich manh
mé d6i v6i céc DNNN nhu tu nhan héa hay x6a bo cic dic quyén,
vi cdc DNNN dugc chdp nhén trong cic hiép dinh caa EU. Tuy
nhién, cic hiép dinh nay c6 thé yéu cdu thay d6i cach thic van hanh
cdc DNNN. Cac FTA coi cic DNNN ciing giéng nhu bit ky doanh
nghiép tu nhin nao khac va phai tuan tha phap luat vé canh tranh va
trg cdp nha nudc. Do d6, cic DNNN von c6 su gin két chit ché véi
nha nudc va hoat dong theo cac nhiém vu chinh tri c¢6 thé can phai cai
cach. Theo cdc nguyén tic thuong mai, cic DNNN phai ty minh vin
dong. Tuy nhién, c6 thé dam phéan cic ngoai ¢ vi du nhu cho phép
trg cdp vi cdc muc dich phét trién hoac duéi dang hé trg cung cép cac
dich vu cong.



FTA VI EU VA KINH NGHIEM QUGCTE ||

V. BAI HOC TU NHUNG KINH NGHIEM QuOc TE

Phan tich vé FTA caa EU véi cac nudc cho thdy, véi nhiing nuéc
dang phat trién, nhting thach thic chinh caa FTA lién quan dén nhu
cdu dau tu ha ting va ning luc thé ché va viéc gidm khong gian chinh
sach nhdm gitp cac doanh nghiép ning cao NLCT va trg cdp cho cac
doi tugng cén thiét.

Viéc thuc hién dung cdc FTA doi hoi phai ddu tu 16n vao co sé ha
tang va nang luc thé ché. Nang cdp co s6 ha tang la can thiét € giam
chi phi thuong mai va cai thién nang luc canh tranh, cing nhu cai tién
cac dich vy cong hodc tu, nhu kiém tra va chiing nhan chét lugng san
phdm, phd bién thong tin lién quan dén tiéu chudn, quy tic xudt x va
co hoi thuong mai.

Céc FTA c6 thé tic dong tiéu cuc cho cdc nganh cong nghiép cé
tinh canh tranh kém. Diéu nay cin nhiing tic dong chinh sich dé tao
diéu kién chuyén déi co cdu va giam chi phi diéu chinh san xudt cta
doanh nghiép.

Mot s6 diéu khoan trong FT A bit budc cac quoc gia phai xay dung
hoic thong qua cic luit va quy dinh cu thé, nhu luit canh tranh va luét
lao dong, va thiét lap cic co ché gidm sat va thuc thi luat mdi.

Cam két trong cdc hiép dinh thuong mai thudng lam giam khong
gian chinh sdch ctia cac bén ky két. Viéc chinh pht dua thém chinh sach
hay quy dinh cu thé c6 thé cé nhiing rti ro nhét dinh. Mot s6 linh vuic
dé gap rti ro khi ban hanh chinh sach méi d6 1a quy dinh vé bao vé dau
tu, cic yéu cau vé cho phép dich chuyén vén, cic quyén ctia cic nha dau
tu nuéc ngoai doi véi viéc d6i xtt cong biang, thoa ddng va viéc thu hoi,
trung thu tai san cua nha dau tu. O mot g6c do khic, nghia vu vé hoé trg
ctia nha nudc va hoat dong cia DNNN cing bi han ché trit khi chinh
phu st dung cho muc dich céng, hodc téi cdu tric doanh nghiép.

Cac FTA khong chi la tap hop cic nghia vu phai tuan tha ma con
mo ta mot loat cac van dé cac bén can tham gia hgp tic chat ché hon
va thuong dugc quy dinh trong mot s6 diéu khoan cuy thé. Vi du nhu
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cac diéu khoan xuc tién dau tu, cc tiéu chudn dap ung cic quy dinh
TBT va SPS, va hop tic va trao d6i thong tin lién quan dén viéc thuc
thi ludt canh tranh. Trong FT'A v6i mot s6 khu vuc, EU két hop suhop
tac nhu vay v6i ho tro ky thudt va hé trg khac. Mic du cac quy dinh vé
cac diéu khoan nay thudng hoi mo ho va kho thi hanh, né van tao co
hoi cung hop téc dé gidm bét cic rao can thuong mai va chi phi giao
dich lién quan.

Viéc rang budc vao cic quy dinh quéc té ciing c6 thé tao cohdi cho
cam két ddng tin cdy pht hop hon véi cic vin ban phap luit, thé ché
va chinh sdch. M6t s6 rang budc tir cic FTA c6 thé thuc su c¢6 16i cho
cac nudc dang phat trién, nhung cic chinh phu cta ho c6 thé khong tu
tin thuc hién cac chinh sach nay. Céc nghia vy bao vé nha dau tu, ngan
can cdc chinh pht theo dudi cac chinh sich cong nhu viéc thu héi tai
san ma khong boi thudng cho cac nha dau tu, hodc cic rang budc vé
moi trudng, lao dong... c6 thé thu hit nhiéu dau tu nuéc ngoai va/hoic
budc ho chdp nhin miic ty1é hoan von ddu tu thip hon. Viéc thong qua
cac tiéu chuén vé lao dong va moi trudng toi thiéu cé thé gui tin hiéu
cho cdc nha dau tu va nguoi tiéu dung phuong Téy ring dit nudc nay
coi nhiing vidn dé d6 1a hoan toan nghiém tac. Mic du cac quy dinh
vé quan ly canh tranh c6 thé dan dén nhiing xdo trén trong cach diéu
hanh cta nha nudc va van hanh ctia cdic DNNN , tuy nhién trong dai
han, nhiing cai cach nay c6 thé sé c6 lgi biang cach ning cao hiéu qua
cua thi truong.

Tuy khong thé danh gid liéu cic co hoi c6 vugt qua dugc nhiing
thach thic dua trén nhiing phén tich ké trén viéc ting cuong, mé rong
cac FTA gitia cdc qudc gia ngay cang nhiéu cho thdy, it nhit, cic bén
lién quan dang ky vong vao nhiing céi cach sé dan dén nhiing thuén lgi
hon cho nén kinh t&. M6t s6 bai hoc rut ra & day la:

- Tiép tuc céi cach thé ché, chinh sich kinh té, nhat 1a vé thuong
mai va dau tu d€ tao thudn lgi t6i da cho doanh nghiép hoat
dong, nang cao NLCT cua tting doanh nghiép va nén kinh té
dé khai thac tét nhat cic FTA.
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biéu chinh, xay dung chinh sdch thuc hién FTA phai dya trén
ra sodt tong thé va tim ra ddy du nguyén nhan thanh cong va
thét bai caa chinh sdch cing nhuly do didng sau sy that bai do.
Phoi hop tot hon gitia cdc co quan sé dem lai hiéu qua tot hon
trong viéc tao 14p mot mang ludi ho trg quéc gia va nang cao
chét lugng dich vu hé trg doanh nghiép trong viéc thuc hién
cac quy dinh cta cac FTA.

H6 trg ctia nha nudc cho cic doanh nghiép c6 thé théng qua
nhiéu hinh thic, bao gom viéc cung cdp dich vu ctia cic t6 chiic
chinh phu va phi chinh phu, t6 chtc tu nhan va té chiic nha
nudc quan ly, t6 chitc hanh chinh va té chiic cong dong.

St dung co ché ty ban hon hgp dé€ nhanh choéng xt Iy nhiing
tranh chdp va khiic mic lién quan dén RoO va SPS, TBT.
Chinh phut cin x4y dyng cidc chuong trinh hé trg cho nhiing
ngudi yéu thé khi thuc hién FTA. Logi ich tit FTA khong dugc
phan phdi cong bing cho tit ca. Chinh phu cin tip chung
nhiéu vao nhiing lao dong bi mat viéc trong qua trinh ti co
cdu ctua doanh nghiép va nén kinh té. Tuy nhién, ciing cin phai
tach viéc nay ra khoi viéc trg cdp cho cidc doanh nghiép hoat
dong kém hiéu qua.
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Chuong Ba
sU SAN SANG CUA VIET NAM CHO THUC THI EVFTA

. MOC DO SAN SANG CUA NEN KINH TE

Kha nang chong chiu ctia nén kinh té€ la mét diém rdt quan trong
khi danh gid muic d¢ san sang trong thuc hién cac FTA, bdi né thé hién
kha nang ting phé véi nhiing bién dong va cti sé¢ tir bén ngoai. Diéu nay
khong chi doi hoi moi trudng xa hoi chinh tri ma con ca chinh sach kinh
té vi m6 6n dinh. Trong chuong nay cta cudn sach, hai cau hoi dugc
dat ra. Thd nhat la thé ché chinh tri, xa hdi trong thoi gian qua dugc
cai thién nhu thé nao, va c6 dam béo sy 6n dinh trong tuong lai truéc
nhiting bién dong ca vé co cdu ndi bo cing nhu kha nang du nhép céc cu
s6c do d6 ma ctia nén kinh té€ dugc néi rong. Haila viéc 6n dinh kinh té
vimo c6 thyc sy la bén viing tao tién dé cho cac doanh nghiép va nén
kinh t€ néi chung ting truéng va phat trién hay khong, nhiing bit 6n
néu c6 la gi va Viét Nam cén cdi thién gi.

1.1. Thé ché va mdi trudng chinh tri - xa hoi

Moi truong chinh tri - xa hdi 6n dinh la yéu t6 anh hudéng téi ky
vong ctia cac nha du tu trong dai han. Diéu nay ciing can thiét d€ gitp
doanh nghiép tan dung dugc lgi ich ca cic FTA. Theo danh gid chung,
cho dén nay, khung khé thé ché da cai thién ding ké, gitp duy tri moéi
truong chinh tri - xa hoi 6n dinh.

Ké ttrkhi bat ddu cong cudc cai cach nam 1986, co ché thi trudng dinh
hudng xa hoi chti nghia da dan thay thé cho co ché k€ hoach héa tip trung
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trugc kia. Vai tro ctia kinh t€ tw nhan déi v6i nén kinh t€ cing dan dugc
thira nhén. Cai cich kinh té da dién ra manh mé tur cudi thip nién 1980,
dong gép dangké vao cai thién 6n dinh xa hdi va chinh tri. Tuy nhién, nhin
chung, cai cach kinh té theo cach tiép cin dan dan va dugc tién hanh véi
téc d6 nhanh hon so véi cai cdch thé ché va chinh tri (MPI - WB, 2016).

Viéc stia d6i Hién phap nam 1992 dédnh ddu budc ngoat trong cai
cach thé ché. Theo d¢, cic quyén, nghia vu va chiic nang cia Nha nuéc
da dugc xac dinh cu thé hon. Hién phép stta d6i nam 2013 tiép tuc co
mot s6 diéu chinh lién quan t6i viéc thita nhén cdc quyén ctia cd nhan,
xdc dinh r6 hon méi quan hé gitta Nha nudc va thi truong, phan biét
gitta chiic nang kinh doanh va quan ly. Luat T chtic Chinh phu stra d6i
niam 2015 da cu thé héa cic quy dinh trong Hién phép. Nhiing diéu
chinh/stta d6i d6 da gitap hinh thanh mét Chinh phu tuong ty nhu tai
cac nén kinh té thi truong, trong d6 Nha nudc diéu hanh dit nuéc dya
trén co s& luat phap thay vi cic ménh lénh hanh chinh.

Theo Chi s6 Quan tri toan cdu (World governance index-WGI),
trong s6 cdc chi tiéu phu ctia chi s6 nay, Viét Nam dugc danh gid cao
nhdt vé chi tiéu “Hiéu luc cta chinh phu” va “On dinh chinh tri va

khoéng c6 bao loan/khing bs” (Hinh 2).

Hinh 2: Chi s6 quan tri toan cau

Tiéng ndi va tréch nhiém giai trinh
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Nguon: WGI, 2015



SU SAN SANG COAVIET NAM CHOTHUCTHIEVFTA ||

Bang 2: Chi sé6 Quan tri thé gidi cia Viét Nam va
mét sé nudc trong khu vuc

Trung Indonesia Malaysia Singapore Thai Viét

Quéc Lan Nam
2005
On dinh chinh tri va 314 7.2 64.7 87.0 222 614
khong cé bao loan/
khing b6
Tiéng noi va trach nhiém| 7.7 44.7 42.8 514 457 87
gidi trinh
Kiém soat tham nhiing | 31.7 20.5 62.9 98.0 53.7 249
Hiéu qua ctia chinh phu | 53.2 38.5 83.9 99.0 67.3 48.38
Chat lugng phap ly 50.5 314 68.6 99.5 64.7 28.4
Thugng ton phép luat 37.8 254 65.6 95.7 55.0 459
2015

On dinh chinh tri va 27.14 2476 54.29 93.33 1571 4857
khong cé bao loan/
khing b6

Tiéng ndi va trach nhiém| 4.93 52.22 36.45 4286  23.65 10.84
gidi trinh
Kiém soat tham nhiing | 50.00  38.46 65.87 97.12  43.75 3942
Hiéu lyc cta chinh phd | 68.27  46.15 76.92 100.00 65.87 55.29
Chat lugng phép ly 4423 4712 74.52 100.00 63.46 33.65

Thugng ton phap luat | 43.75 39.90 71.63 96.63 53.85 46.15

Nguon: WGI, 2015

[t nhét c6 ba chi tiéu Viét Nam c6 diém sé danh gia hon mtc trung
binh ctia cic nuéc thu nhip trung binh thdp va gin véi mic cta cac
nudc thu nhép trung binh cao, bao gém “Hiéu luc ctia chinh pha”, “On
dinh chinh tri” va “Nha nuéc phap quyén”. D6i véi chi s6 “Hiéu luc caa
chinh phu”, dung dé do ludng cic khia canh lién quan t6i chit lugng
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dich vu cong va cam két ctia chinh phu vé cac chinh séch t6t, Viét Nam
da c6 nhiéu tién bo trong nhiing nim gin déy (da trich). Chi s6 Quan
tri toan cdu ctng chi ra hai linh vyc Viét Nam con yéu kém. Chi s6
“Tiéng noi va trach nhiém giai trinh” nam trong nhém 10 nudc xép
cudi bang, trong d6 thd hang da tut gidam ddng ké tit nam 1996. Chi
tiéu “Chdt luong phap ly”, do ludng nang Iuc xay dung va thuc thi chinh
sach phat trién khu vuc tu nhan ctia Nha nudc, van rit thdp va it dugc
cai thién.

Viét Nam cang con yéu kém & hai chi tiéu 1a “Thugng ton phép
luat”, do luong niém tin vao cic chinh sich xa hoi, vi du hiéu luc thuc
thi hop déng va quyén tai san; va chi tiéu “Kiém sodt tham nhiing”. D6i
v6i nhiing chi tiéu nay, diém s6 ctia Viét Nam thdp hon mtc trung binh
ctia cac nudc thu nhép trung binh cao trong khi c6 cao hon chut it so
v6i diém s6 ctia cac nudc thu nhép trung binh thip. Tuy nhién, so véi
cdc nudc khac trong khu vuc, cy thé la cic nuéc ASEAN-4, diém s6 cua
Viét Nam thdp hon rit nhiéu. Thém vao d6, Viét Nam chua bao gio
vugt qua dugc muc trung binh vé chi s6 “Chét lugng quy dinh” ké ti
ndm 1996, tham chi diém s6 con giam nhe ttt nam 2005.

Bén canh viéc cai thién vé chi s6 qudn tri toan cdu, chit lugng
Quoc hoi la diéu ding ban. Ty 1¢ dai biéu chuyén trach con thdp.
Nhiéu thanh vién quéc héi kiém nhiém va gi@ chiic vu cao tai cic co
quan chinh phua. Diéu nay c6 thé dan t6i xung dot 1gi ich va chit lugng
ban hanh luit phap thdp cta Quéc héi. Hién nay, phan I6n luit do
Quoc hoi thong qua déu do céc co quan Chinh phti soan thao. Thyc té
nay nay c6 thé dan téi viéc lam dung quyén luc hodc gdy méo mo cac
quy dinh phép luit.

Tham nhang la mo6t vin dé I6n ma Viét Nam dang phai d6i mit.
Chi tiéu kiém sodt tham nhing ctia Viét Nam theo xép hang caa Chi
s6 ning lyc canh tranh toan ciu (CGI) rit thap va ngdy cang gidm, tu
40% xudng con 37% trong giai doan 2005-2014. Bio cdo nam 2014
chi ra raing hau hét cac chi tiéu thanh phan lién quan t6i tham nhang
cua Viét Nam déu rit thdp. Vi duy, chi tiéu “Stt dung sai muc dich
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cong quy” x€p hang 76/144, “Lang phi trong chi tiéu cong” xép hang
83/144; “Tin tudng vao canh sat” xép hang 99/144; “H6116” xép hang
109/144. M6t trong nhiing nguyén nhan la do hé théng tu phap chua
hoan toan déc l4p, giy khé khin cho viéc ngin chin tinh trang lam
quyén cua cong chic.

Vé sy dong thudn cua cdng dong, Viét Nam da lién tuc tham gia
dam phan cic hiép dinh FTA song phuong va da phuong trong nhiing
nam gian day ma khong gip phan déi nao tu trong nude. Thém vao do,
ddc diém chinh tri v6i co ché mét dang duy nhit da giam thiéu xung
dot chinh trj, va Viét Nam dat dugc sy dong thudn rong rai cua cong
dong rang hoi nhdp qudc té, dac biét tham gia FTA véi cdc nudc phat
trién, sé thuc ddy cii cach thé ché trong nudc, tit d6 giup nén kinh té
phat trién. Dai da s6 ngudi dan cang trong dogi vao cic co hdi kinh té
do FTA mang lai, dic biét 1a viéc lam va thu nhép. Thyc t€ phat trién
kinh té sau khi tham gia BT A v6i My va vao WT O caing gitip cang c6 ky
vong ctia ngudi dan vao cac FTA 16n nhu TPP va EVEFTA.

1.2. On dinh kinh t& vi mo

On dinh kinh t& vi md trong mot vai nim gan day la lgi thé 16n cta
Viét Nam khi tham gia vao EVFTA. Day khong chila diéu kién dé thuc
ddy loi ich caa FTA ma con la nén ting d¢€ ting phé véi cac ca séc tur
bén ngoai. Thém vao d6,  mét chiing muc nhit dinh, 6n dinh kinh té vi
mo phan dnh kha nang phuc hoi ctia nén kinh té truéc nhing téc dong
bét loi caa FTA. Do d6, khong ngac nhién khi Chinh pha Viét Nam
thuong nhdn manh 6n dinh kinh té vi mo la mot yéu t6 quan trong dé
dam phan va thuc thi cac cam két quoc té. On dinh kinh té vi mé sé dam
bao moi truong thuin 1gi cho cic hoat dong dau tu va kinh doanh, tir d6
dong gop dang ké vao ting trudng dai han.

Duy tri t6c d¢ ting trudng kinh té€ cao trong moét khoang thoi gian
tuong d6i dai dugc xem la thanh tyu 16n nhit caa Chinh phu, déng gép
dangké vao 6n dinh kinh té vimo ctia Viét Nam. Dé ting pho véi khung
hodng trong thap nién 1980, Viét Nam da tién hanh cai cach trong nuéc
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pht hop véi tién trinh hoi nhap. T thap nién 1990, Viét Nam dat dugc
tdc d6 ting trudng rit nhanh, va cao hon nhiéu qudc gia dang phat trién
khac. Mic du ting trudng kinh té dang chdm lai trong mot vai nim
(2002-2013), Viét Nam da dan ldy lai da ting trudng trong nhiing nim
gan day. Toc do ting trudng kinh té€ ndm 2014 va 2016 lan luot 1a 6% va
6,2%, cao hon so v6i nim 2012 va 2013 (5%).

Hinh 3: Tang trudng kinh té cta cac nuéc
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Ngudn: Co sé dit liéu ciia Ngdn hang thé giéi, 2016

Theo Béo cdo Viét Nam 203S, t6c d6 ting GDP binh quin dédu
ngudi cua Viét Nam tif nam 1990 dat 5,5%/nam, mét trong nhiing
nudc cao nhét trén thé gidi chi sau Trung Qudc. Diéu nay giup thu
nhép trung binh cua Viét Nam ciing tang t6i 3,5 lan. Thanh tyu 16n hon
la téc do ting trudng cao hon di kém véi cai thién binh ding vé thu
nhip. Chi s6 GNI ting tir 32,5% nim 1994 1én 40% nam 20085, dugc
gitt 6n dinh ké tir thoi diém d6 va da giam manh xuéng con 34,5% nam
2014. Nhin chung, ting thu nhip da dugc phan bé déng déu, thé hién
qua muc tang thu nh4p ctia nhém nghéo nhit cao hon mtc tang thu
nhip cta nhém giau nhat.

Giam nghéo la thanh tyu l6n nhdt ctia Viét Nam va dugc cong
dong qudéc té thita nhan. Hon 30 triéu nguoi Viét Nam da thoat khoi
tinh trang doi ngheo trong hon 20 nim qua. Ty 1¢ d6i nghéo cang
gidm manh tt hon 60% trong thip nién 1990 xudéng con dudi 5% vao
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nim 2015. Viét Nam da hoan thanh céc chi tiéu Thién nién ky (MDG)
vao nam 2015 va nhin chung ting truéng ctua Viét Nam dugc coilakhd
bao trum.

Duy tri 6n dinh cédc chi tiéu kinh t€ vi mo 1a uu tién cao nhdt tu
ndm 2012 t6i nay sau giai doan kho khin 2010-2011. Trudc d6, tinh
trang bat 6n kinh t€ vim6 dién ra tit ndm 2007 véi miic lam phét 1én téi
28,32% vao thang 8/2008 do ca nhiing nguyén nhéin bén trong va bén
ngoai. Véi nhiing bién phép khong phu hgp va qud chu trong vao ting
trudng, siéu lam phét da tai bung phit vao nim 2011 (23%). Lam phat
dugc duy tri 6n dinh & muc thdp trong hai nim 2014-2015 (2%), chu
yéu nho gid cic mit hang tiéu dung thiét yéu va gia nguyén nhién liéu
tho (ddu tho) gidm manh. Mic du cdu tiéu dung 16n, nguén cung van
dam bao nho dau tu va gid dau vao giam. Diéu nay cho phép Viét Nam
dat dugc téc do tang trudng cao hon trong béi canh lam phat thip va
6n dinh.

On dinh ty gid la diéu kién quan trong cho trao d6i thuong mai va
thu dugc loi ich tit EVFTA. Trudc nim 2018, ty gid VND dugc neo
vao dong USD trong khi ty gia USD va EUR dugc tha ndi, dan téi sy
bién dong cua ty gida VND/EUR. Mét trong nhing rii ro khién doanh
nghiép gip kho khin trong viéc du bao bién dong ty gia Ia Ngan hang
Nha nuéc (NHNN) thudng c6 ging duy tri 6n dinh ty gié trong mot s6
giai doan nhdt dinh, va sau d6 dot ngdt phd gid véi mot bién do kha I6n
(5% vao nim 2014 va 9% nam 2012). Do d6, doanh nghiép thudng rit
bét 6n dinh trudc nhiing bién dong dot ngdt cua ty gid trong khi cong
cu du phong rti ro bién dong ty gid lai chua hoan thién. Piéu nay dan
téi dp luc ty gia trong mot s6 thoi diém khi ngoai té bi dau co trén thi
truong do ky vong pha gid. Tuy nhién, gin day NHNN da thay déi co
ché ty gia, cho phép bién dong ty gia hang ngay duya trén mét s6 yéu to,
trong d6 c6 cdu vé ngoai té trén thi truong cta ngay hom trudc. Nho
vdy, ty gid hang ngay sé bién dong trong mot bién d6 nho, va khong con
tinh trang bat cdn d6i nghiém trong gitta cung ciu ngoai té. Ty gid c6

thé bién dong khong dang ké hang ngay, nhung bién dong 16n khong
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con dién ra thudng xuyén.

Bén canh d¢, du tri ngoai héi ctia Viét Nam da ting ddng ké gan
day. Mac du c6 tham hut thuong mai nam 2015, tai khoan von ctia Viét
Nam van thing du nh& vén FDI va kiéu héi. Trong thoi gian téi, cac
cong cu du phong rti ro ty gia la diéu doanh nghiép cin phai hoan thién
dé tham gia thuong mai qudc té thuan lgi va tdn dunglgiich tit cac FTA
caa Viét Nam.

Mot yéu t6 kinh t€ vi mé quan trong dnh huéng téi nang luc dam
phan va thuc thi FTA caa mét quéc gia la mitc dé doc lap cua thu ngan
sach vao thué xudt nhap khdu. Nam 2018, thué xudt nhip khiu cta
Viét Nam uéc tinh dat 150 nghin ty dong trong khi t6ng thu ngan sich
dat khodng 885 nghin ty dong (chiém 18%). Viéc cit gidm thué quan
trong cic hiép dinh duong nhién sé anh huéng t6i nguén thu nay.
Tuy nhién, theo mét vai phén tich c6 nhiingly do cho thidy EVFTA sé
khong lam giam thu ngéin sich caa Viét Nam do cit giam thué quan.
K& tir khi Viét Nam gia nhdp WTO, doanh thu thué xudt khéu lién tuc
tang do ting trudng thuong mai. Hoi nhédp ciing dong gop vao tang
trudng kinh té trong nudc va ting doanh thu ndi dia. Hién nay, nhap
khéu tit EU chiém khoang 13% téng kim ngach nhip khiu cta Viét
Nam. Do d6, ngay cé khi Viét Nam d& bo thué nhap khdu d6i véi hang
hoéa tit EU, thu ngan sich ciing gidam khong nhiéu va c6 thé dugc bu trit
bing ting doanh thu thué xuit khdu va thu n6i dia (MUTRAP, 2014).
Mic du vay, nhiing dién bién vé stic ép thu ngin séch tir gitia 2016 dén
nay cho thdy thdm hut ngén sdch dang tré nén trdm trong hon sau khi
thué quan bj cit gidm va c6 nhiing bat 1gi tit nguén thu tir ddu mo do
gid dau giam nhanh.

Nhiing vin dé va rii ro con ton tai ciia kinh té vi mé: Trong mot
thoi gian dai, mo6 hinh tang truéng ctia Viét Nam la mo hinh phat trién
theo chiéu rong dya vao ting von va lao dong. Két qua la dong luc ting
truéng dan suy giam. Téc d¢ ting trudng mic di van ¢ mic cao nhung
c6 xu hudéng gidm, tit 7,6% trong giai doan 1990-2000 xudéng chi con
6,8% giai doan 2001-2010, va 5,8% giai doan 2011-2015.
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Hinh 4: Tang truéng va déng gop vao tang truéng
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Nang sudt ctia Viét Nam tuong ddéi thdp trong khi day la nhan t6
quan trong doi véi ting trudng kinh té cao va 6n dinh. Nang sudt lao
dong ctia Viét Nam thdp hon ding ké so véi cac nudc lang giéng, chi
bing 1/4 ctia Trung Quéc va bing ¥ so v6i An Dd. Déng gbp ctia TFP
vao ting trudng ciing khiém tén va dang gidm dan (Hinh 4). Theo mot
nghién ctiu caa CIEM (2015), % téc do ting trudng trong giai doan
2000-2012 1a nho tang lao dong. Phan con lai chti yéu nho gia ting may
moc thiét bi (94%), con dong gop cua cai thién chét lugng lao dong va
hiéu qué lan lugt 1a 2,7% va 3,6%.

Chit lugng lao dong thdp 1a nguyén nhan chinh ly gidi cho ning
sudt lao dong thdp. Ty 1¢ lao dong khong cé ky nang chiém téi 81,8%
ndm 2007, va ty 1é nay ting rat chim lén 85,5% sau gin 10 nim. Quan
trong hon, phan 16n ngusi da qua dao tao khong c6 du ky ning can thiét
dé lam viéc. Theo mdt nghién ctiu cia WB (2012), 65% doanh nghiép
FDIva 35% doanh nghiép trong nuéc dugc hoéi phan nan vé chit lugng

15 CIEM, 2016, Giam sat va danh gia thuc hién K& hoach téng thé tai co cau kinh té.
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lao dong Viét Nam. Trong khi d6, hé théng gido duc thiéu dinh huéng
nghé nghiép, khong nim bat dugc tin hiéu tu thi truong. Hé qua la lao
dong co trinh do dai hoc va cao hon bi du thira, trong khi lai thiéu lao
dong ky thuit va lao dong lanh nghé. Khung khé thé ché déi véi dich
chuyén lao dong lai kha cting nhic. Céc quy dinh vé ding ky h¢ khau,
h¢ tich, tuyén dung, b6 nhiém, xt phat va thang chtic tuong d6i can tré
st dich chuyén lao dong gitta cdc nganh va cac viing. Diéu nay lam cho
tinh phan manh trong thi trudng lao dong la kh4 cao.

Mic du ting trudng tuong d6i cao va toan dién, van ton tai khoang
cach I6n gitta nguoi giau va ngudi ngheo. Chénh léch vé phuc loi caa
nhém dan tdc thiéu s6 so véi nhom da s6 con lai dang tang 1én. Dan
toc thiéu s6 hién chiém khoang %2 nhom ngheo trong khi chiém ty 1é
khodng 15% dan s6. Nhin chung, déi nghéo, ty 1é ti vong, mic d6 dinh
dudng va tach biét cia nhém dan tdc thiéu s6 v6i nhom da s6 van la
nhiing vdn dé nan giai. Mot s6 nghién ctiu trén thé gidi hién nay cho
rang nhoém dan tdc thiéu s, nhém dén s6 s6ng 6 ving sau, viing mién
nui cing c6 nhiéu kha nang tré thanh nhém dé bi tén thuong trong qué
trinh héi nhdp do kha ning tham gia vao chuéi gia tri thip. Diéu nay
can dugc chu y va phan tich sdu hon ¢ Viét Nam.

T6c do tang trudng kinh té cao dugc danh dai bdi cai gia phai tra
cho sy tan phd vé moéi truong. Phat thai khi nha kinh ting véi téc d6 cao
nhit trong khu vuyc trong khi chit lugng khong khi, d4t va nguén nuéc
da suy gidm nghiém trong. Mot dién tich 16n riing ven bién cta Viét
Nam da b tan phd va ddnh bat qua muc dalam can kién nguon thay san
ven bo. Riing viing nui cang bi tan pha do nhiéu nguyén nhan. Thém
vao do, cic nha may thuy dién khong hop ly da khién la lut xay ra ngay
cang thudng xuyén tai nhiéu ving mién (Bao cdo Viét Nam 2035).

Xét tu goc do kinh té vi mo6, moi truong kinh té vi mé 6n dinh
dang bi de doa. Lam phat thip phan dnh sy suy gidm cua nén kinh té
va téng cdu yéu hon la do kha nang kiém soat gid hodc cai thién chi phi
san xudt. Do tang truéng kinh té tri tré trong giai doan 2011-2013, thu
nhap gidm budc ngudsi din va doanh nghiép cit gidm chi tiéu va dau
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tu, ddu tu cong cang bi cdt gidm. T4t ca nhiing yéu t6 nay tic donglén
tong cdu.

Kiém sodt lam phét ctia Viét Nam chua bén viing do nhiéu nguyén
nhan. Trudc hét 1a ap lyc tu viéc ting gid mot s6 dich vu cong nhu'y té
va gido duc theo 16 trinh ctia Chinh phut do stic ép can tdi co cdu va ty
do hoéa nhiing dich vu nay. Tiép dén la ap lyc ting ddu tu cong dé thuc
ddy tang trudéng. Diéu quan trong hon la Viét Nam thiéu nén tang thi
trudng dé kiém soat lam phat. Cac bién phap ting phé véi siéu lam phat
nam 2011 va 2012 cho thdy phan 16n 1a cic cong cy hanh chinh.

Ty gid hoi dodi 1a mot van dé kha quan trong trong viéc ting pho
v6i cdc et soc tir bén ngoai khi hoi nhap sdu rong. Duy tri ty gia 6n dinh
ngay cang trd nén thich thdc hon véi Ngan hang nha nuéc do co cdu
xudt nhap khiu cting nhu vin dé ng cong. Xudt khiu phu thudc nhiéu
vao nhap kh4u, va tinh trang ng nudc ngoai gia ting ddy Ngan hang nha
nudc vao thé ludng nan khi kiém sodt ty gid. Trong béi canh do, tinh
minh bach ctia co ché ty gid 1a mét diém dang luu y. Theo Ngan hang
nha nudc, cd ché ty gié hién nay dya trén 3 yéu t6, bao gém (1) ty gid
lién ngan hang trung binh, (2) ty gid trén thi trudng quéc té ctia tdm
déng tién cé trao d6i thuong mai va ddu tu16n véi Viét Nam; va (3) cic
can déi kinh té vi moé trong nudc. Cong thic tinh todn chinh xdc yéu té
thtt (2) khong dugc cong bs; va tuong tu yéu té thua (3) ciing khong dé
tiép can. Diéu nay can tré cic nha dau tu du bdo ty gid trong khi day la
vin dé then chét d€ ho x4y dung cdc ké hoach dau tu/kinh doanh. Thuc
té nay tao thém 4p luc phai nang cao tinh minh bach caa co ché ty gid
tai Viét Nam dé gitup cac nha dau tu tranh dugc rai ro, dac biét khi Viét
Nam thuc hién cac FTA, trong d6 ¢6 EVFTA.

Theo Dinh Tuén Minh va céng su (2016), mic du tinh hinh kinh t&
vimo da dugc cai thién ddng ké, van con nhiéu yéu t6 c6 kha ning dan
t6i bdt 6n, bao gém:

- Nhiing yéu kém c6 hiu ctia nén kinh té€ chua dugc giai quyét,

vi du ning sudt thdp; tang truéng khong bén viing dua nhiéu
vao tang trudng tin dung va dau tu; xudt khau ¢ gia tri gia ting
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thdp; xudt khdu qua phu thudc vao doanh nghiép FDI; va thiéu
viang cong nghiép ho trg. Nhing yéu kém nay phan anh chat
lugng tang trudng thip va kha nang phuc hoi yéu cta nén kinh
té, qua d6 de doa 6n dinh kinh té vi mo.

H¢ th6éng ngin hang yéu kém va nhiéu rti ro, dac biét la tinh
hinh ng x4u.

Thiéu co ché gidm sat kinh té vi mo hiéu qua, dic biét cic cong
cu giam sat toan dién dé phat hién s6m cic vin dé ctia hé thong.
Rui ro ng cdng cao, thé hién qua cic yéu t6 nhu: (1) s6 lidu
thuc vé ty 1é ng/GDP khong dugc cong khai, béi néu ng ctia
DNNN cing dugc tinh vao ng cong, ty 1é ng sé con cao hon
rdt nhiéu so véi s6 liéu dugc cong bé gan day va vugt mic tran
do Quéc hoi théng qua; (2) ng caa chinh quyén dia phuong
khong dugc cong bé; (3) 4p luc ting chi tieu cong dé phuc héi
ting trudng, trong khi d6 khi nguén thu thué c6 thé giam do
thuc thi cic FTA va gi4 d4u gidm; (4) rti ro ng cong. Khong
chi dugc phan dnh qua ty 1é ng/GDP ma con thé hién qua kha
nang tra ng. Ty 1é ng phai tra trén téng thu ngan sich caa Viét
Nam da ting manh tir 22,3% nam 2013 1én 26,7% nam 2014
va 31% nam 2015, lam ddy Ién sy quan ngai vé kha ning trd ng
khi thu ngan séch dang gidam; (5) P4u tu va chi ngan sich kém
hiéu qua dan t6i rai ro khong thé bu dip no bing 1¢i nhuén tu
chi tiéu va dau tu cong, tit d6 dan téi vong ludn quin de doa an
toan ng cong.

Rui ro khung hoang ngan hang do hé théng ngan hang khong
dang tin cdy mic du ké hoach tdi co cdu ngin hang da dugc
thuc hién.

I1. MUC DO SAN SANG CUA DOANH NGHIEP

D¢ tim hiéu muc do sin sang ctia doanh nghiép khi thyc hién

EVETA, nhém nghién ctu da tién hanh mdét cudc diéu tra véi sy hod
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trg cia VCCI'. Cudc diéu tra nay tip trung vao nhiing ndi dung
sau: (1) Hiéu biét ctia doanh nghiép vé FTA néi chung vd EVFTA
néi riéng; (2) Dénh gié ctia doanh nghiép vé tic dong caa EVFTA
t&i hoat dong kinh doanh; (3) NLCT doanh nghiép trong bsi canh
hoi nhép quéc té va trong mdi quan hé thuong mai véi cac doi tac tu
EU; (4) Chudn bi cta doanh nghiép nhim thyc hién EVFTA; (5)
Ky vong cta doanh nghiép vé cai cach thé ché va nhiing bién phap
hé trg tu phia Chinh phu; (6) Panh gid ctia doanh nghiép vé trién
vong kinh doanh ciing nhu méi truong thé ché va kinh doanh trong
thoi gian t6i do tdc dong cta viéc thuc hién EVFTA va ciac FTA thé
hé mai khéc.

2.1. Hiéu biét ciia doanh nghiép vé EVFTA

Mic du phén 16n doanh nghiép dugc diéu tra déu khing dinh ho
biét vé EVFTA (82%), két qua diéu tra kha khac biét gitta cac loai hinh
doanh nghiép. DNNN thé hién sy quan tdm 16n nhit v6i EVFTA. Chi
c6 8% DNNN dugc hoi cho biét ho chua bao gi nghe néi t6i EVFTA,
17% da nghién ctu ky EVFTA. 28% doanh nghiép FDI khong biét gi
vé EVFTA. Nhiéu doanh nghiép khing dinh biét vé EVFTA (nhiéu
hon s6 doanh nghiép biét vé TPP - 70%7), 1a tin hiéu ddng khich 1é cho
nhiing né lyc phé bién thong tin ctia Chinh phua vé Hiép dinh nay.

Du khing dinh c6 biét vé EVFTA, phan 16n doanh nghiép dugc hoi
khong hiéu r6 vé cam két nay. Trong s6 nhiing doanh nghiép c6 nghe
ndivé EVETA, 69% thita nhan ho “chi nghe néi chttkhong hiéu sau” vé
EVFTA. Ty 1é “c6 tim hiéu so bo vé Hiép dinh” 1a 26%, va “tim hiéu kj”
chila §%. Nhin chung, két qua diéu tra nhat quan vé6i binh ludn ctia cac
chuyén gia ring doanh nghiép Viét Nam chuén bi chua day da va con

16 Cudc diéu tra dugc thuc hién qua thu vao thang 6/2015 khi dam phéan EVFTA cudi
cung da két thac. 120 doanh nghiép dugc phong van, trong dé 10 DNNN; 18 DN FDI; 92
DN tu nhan, trong 23 tinh thanh khac nhau va trong cac nhém nganh ché tac, dich vy,
bat dong san, giao théng van tai, xay dung.

7 Diéu tra NLCT cép tinh (PCl) ndm 2014, dugc thuc hién vao thang 9/2014.
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bi dong trudc cic FTA. Diéu nay cho thdy yéu ciu phai thay d6i cach
thic phd bién thong tin ctia Chinh phu vé cic FTA.

2.2. Mifc do san sang ctia doanh nghiép cho EVFTA

Miic d¢ sin sang ctia doanh nghiép khi EVFTA c6 hiéu luc c6 thé
thé hién qua nhiéu yéu t6 trong d6 c6 ba yéu té quan trong d6 1a: (i)
hiéu biét ctia doanh nghiép vé cic déi tic tir EU; (ii) nhan thdc caa
doanh nghiép vé nhiing tic dong tiém ning caa EVFTA; va (iii) ké
hoach ting pho ctia doanh nghiép trudc nhiing tic dong do.

Hiéu biét ciia doanh nghiép vé cdc ddi tdc tit EU: Hiéu biét vé cac d6i
tac tit EU va danh gia NLCT ctia ho mot cach chuén xdc 1a mét trong
nhiing yéu t6 phan dnh sy san sang ctia doanh nghiép Viét Nam déi véi
EVFTA. Két qua diéu tra cho thdy 38% s6 doanh nghiép dugc hoi c6
trao d6i thuong mai véi cac doéi tac tit EU, va khoang 4% tap trung hoat
dong tai thi truong nay. 17% doanh nghiép c6 hoat dong kinh doanh véi
cic déi tac tit EU nhiéu lan. Xét theo loai hinh doanh nghiép, 11-12%
doanh nghiép tu nhin va doanh nghiép FDI c6 hoat dong kinh doanh
v6i doi tac EU nhiéu lan, trong khi con s6 nay cia DNNN 1a 67%.

Nhiing doanh nghiép tham gia diéu tra cing néu lén nhing kho
khan khi kinh doanh véi déi tic EU, trong d6 chit lugng san phdm
la khé khan nhat. Cu thé, yéu ciu vé chit lugng hang héa, dong goi
va chung loai (theo y kién ctia 49% doanh nghiép tra 16i) va vugt qua
hang rao SPS (42,5%) 1a nhiing vdn dé néi cdm nhit. Thiéu thong tin
vé thi trudng EU va thi hiéu ngudi tiéu duing cang la nhiing rao can 16n
v6i khoang 42% s6 doanh nghiép dugc hoi (Hinh S). Theo loai hinh
doanh nghiép, trong khi tré ngai 16n nhat véi DNNN va doanh nghiép
FDI1a chit lugng san phdm khi tham nhdap vao thi truong EU, hau hét
doanh nghiép tu nhén trong nudc lai gap kho khan lién quan t6i nhiéu
khia canh (chit lugng san phdm, SPS, TBT, thong tin vé d6i tic EU).
Diém déng chd y la nhing rao can ké trén sé khong hoan toan dugc
gidi quyét thong qua EVFTA. Mic du cic vin dé lién quan t6i TBT va
SPS sé dugc cai thién, hau hét tiéu chudn san phdm sé khong thay dai,
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tuong tu thé, thong tin vé thi truong EU khong phai 1a cha dé dugc dé
cap trong cam két caa Hiép dinh nay.

Hinh 5: Nhiing khé khan ciia doanh nghiép khi kinh doanh tai
thi truéng EU

Khac [ 6.67%
Gia san pham cta EU cao [ 15.33%
Thiéu théng tin vé thj trwéng, thi hiéu khach
) I 41.67%
hang EU
Thiéu thong tin v& déi tac tiem nang EU [N :567%
Cac tiéu chuén k)'/ thuét/vé sinh dich té, an _ 42.50%
toan thwc pham clia EU cao =T
Y o 0 o s 0 0% P20 N :9.17%
bi, mau ma
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Nguodn: Két qua khdo sdt doanh nghiép ciia nhém nghién ciiu

Doanh nghiép tu ddnh gia thé nao vé nhiingloi thé ctia minh so véi
cac doi tha canh tranh dén tit EU trén thi truong Viét Nam? Phan I6n
doanh nghiép dénh gid mic do canh tranh ctia minh tuong d6i khiém
ton xét trén tdt ca cac khia canh, bao gom nguén vén, nguén nhan
luc, ky ning quan tri, két néi, chit lugng san phdm, sy 6n dinh cta thi
truong dau vao, kién thiic vé khung khé phap ly, va kha nang thich tng
v6i thay d6i chinh sach. Pang luu y1a mot ty 1é 16n doanh nghiép thua
nhan diém yéu caa minh vé vén (v6n cht sd hitu, kha ning huy dong
vén), tiép thi, nang lyc hinh thanh mang luéi, va thim chi Ia kha nang
van dong chinh sach.

Hai khia canh doanh nghiép Viét Nam tu tin nhét khi canh tranh
vé6i d6i thu ti EU trén thi trudng noi dia 1a chit lugng san pham (29%
doanh nghiép) va gi4 sin phdm (24%). Trong khi lgi thé vé gia san
phdm tuong d6i ro rang, khd ngac nhién khi c6 t6i khoang 1/3 doanh
nghiép cho ring ho c6 1gi thé vé chit lugng san phdm. Ly do c6 thé bai
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doanh nghiép hiéu r6 vé thi hi€u ctia ngusi dan dia phuong, khong phai
khdi niém “chét lugng” nhu Ié thong thuong.

Céc doanh nghiép tham gia diéu tra cting thé hién ky vong hop tac
v6i cac d6i tac ti EU khi EVFTA dugc ky két. 73% DNNN khing dinh
ho c6 ké hoach ting cudng quan hé véi d6i tic EU trong tuong lai. Con
s6 nay doi véi doanh nghiép FDI1a 65% va doanh nghiép tunhén trong
nudGc la 60%.

Hinh 6: Doanh nghiép tu danh gia vé nhiing lgi thé va bat lgi
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Ngudn: Két qud khdo sdt doanh nghiép ciia nghién ciiu

Ky vong tit EVFTA: Tra 16i cho cau hoi “Doanh nghiép ¢ tin ring
moi trudng thé ché va kinh doanh tai Viét Nam sé cai thién nh¢ thuc
hién EVFTA?”, két qua cho thdy doanh nghiép thudng c6 xu huéng lac
quan. C6 t6i 97% doanh nghiép tin tuéng rang tinh hinh chung sé dugc
cai thién; 78% ndiring MTKD va thé ché kinh té 6 Viét nam sé cai thién,
it nhdt 1a & mic “vita phai” va “dang ké”. Diéu nay dé hiéu vi khao sat
dugc thuc hién vao thoi diém gitta nim 2015, la thoi diém ma ky vong
chung vao cdc FTA kha cao. Theo hinh thtc s& hiu, cic doanh nghiép
FDI c6 vé lac quan hon so véi cdc doanh nghiép trong nuéc (85% so véi
80% cua cic DNNN va 75% ctia céc doanh nghiép tu nhan).
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Phan 16n cdc doanh nghiép trong nudc cho ring tinh hinh sé dugc
cai thién, nhung c6 mot s6 doanh nghiép tu nhan (23%) cho ring chi
cai thién mat it. Mac du trén thuc té, c6 sy thong nhit cao vé yéu ciu cii
cach manh mé MTKD, nhung trong khao sat nay, rit it doanh nghiép
ky vong MTKD sé c6 cai thién “vugt bac” (Hinh 7).

Hinh 7: Ky vong ctia doanh nghiép vao cai thién
moi truéng kinh doanh
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HDN Tw nhan 2.24% 22.57% 44.81% 27.07% 3.31%
# DN Nha nwéc 12.01% 8.33% 38.42% 40.04% 1.19%
DN FDI 0.00% 15.55% 47.11% 37.35% 0.00%

Nguon: Két qud khdo sdt doanh nghiép ciia nhém nghién citu

Céc doanh nghiép tham gia diéu tra cang c6 nhiing ky vong khac
nhau vé cac khia canh khac nhau ctia cai cach. Phan 16n doanh nghiép
(83 - 86%) tin tudng vao viéc cai thién thé ché 6 mot s6 “khia canh dé
thuc hién” (vi du co ché phé bién thong tin). 72-78% doanh nghiép
tin vao trién vong cai thién cdc ndi dung trong tim (vi du tha tuc hanh
chinh, minh bach trong chinh sich, MTKD binh ding, thanh lap co
quan tu vin vé EVFTA). Tuong tu, 67% doanh nghiép tra 15i tin ring
chit lugng dich vu cong sé dugc cai thién.

Quan ngai 16n nhét 1a ¢6 t6i 81% doanh nghiép cho ring cai cach
chi trén gidy to chi it di vao thuc chat. 70% cho rang diéu quan trong
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khong phai la thay d6i phép ly hay co ché ma phaila con nguéi thuc thi
cdc co ché d6. Ho cing cho ring EVFT A khé tao ra dp luc d6i v6i Chinh
pht vé ndng cao chit lugng doi ngt cong chitc cing nhu hé thong gidm
sat hiéu qua dé dam bao cai cach sé di vao thuc tién (Hinh 8).

Hinh 8: Can tr& doi vdi cai cach thé ché
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Nguodn: Két qud khdo sdt doanh nghiép ciia nghién ciiu

Vao thoi diém tién hanh cudc diéu tra, dam phan EVFTA chua
hoan tit. Chinh vi vy, mét nhém cam két cy thé duéi dang gid dinh
(11 linh vyc trinh bay trong Bang 3) dé doanh nghiép hinh dung dugc
nhiting tac dong ctia cic cam két nay téi hoat dong kinh doanh ctia minh,
va danh gia tic dong ctia Hiép dinh t6i doanh nghiép trong tuong lai

dugc st dung.
Bang 3: Cac cam két chinh ctia EVFTA
Linh vuc cam két N&i dung cam két du kién

1. M@& clia thi trudng | EU sé d& bé 90-100% tat ca cac loai thué nhap khau cho
hang hoéa hang hoéa ctia Viét Nam va nguagc lai Viét Nam cling x6a
b thué quan cho hau hét cac sadn pham ti EU theo 16
trinh thich hgp.
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2. Quy tac xudt xu DE dugc hudng thué quan uu dai véi muic uu dai cao hon
GSP, tat ca san pham sé phai dap Ung quy tac xuat xi
riéng theo quy dinh cta EVFTA.

4. Phong vé thuong | Méi bén van bédo luu quyén tién hanh diéu tra, ap dung cac
mai (chéng béan pha | bién phap phong vé thuang mai nhung tang cudng minh
gia, trg cap va tu vé) | bach va hgp tac trong giai quyét tranh chap (néu co).

6.Pau tu Nha dau tu EU sé dugc dau tu vao VN theo cac diéu kién
binh d&ng, canh tranh tuong tu nhu véi cac nha dau tu
trong nudc.

8. Mua sam céng Thu tuc mua sam hang héa va dich vu cta cac co quan
Chinh phu sé phai céng khai han, cho phép nha thau EU
tham gia canh tranh dau thau binh d&ng hon.

10. DNNN DNNN sé phai canh tranh cong bang va binh déng véi
doanh nghiép tu nhan.

Nguon: Két qud khdo sdt doanh nghiép ciia nghién citu

Phan 16n doanh nghiép dugc hoi tin raing EVFTA vé6i nhiing cam
két néu trén sé tac dong tich cuc téi hoat dong kinh doanh ctia minh.
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53% doanh nghiép tin raing EVFTA sé tic dong tich cuc téi hoat dong
kinh doanh trong tuong lai, trong khi chi 3% dédnh gid EVFTA sé c6 tac
dong tiéu cuc. 18% cho raing EVFTA c¢6 tic dong ca tich cuc va tiéu cuc,
trong khi 5% cho ring sé khong c6 anh hudng gi ro rang (Hinh 9).

Két qua diéu tra danh gid ctia doanh nghiép theo cic linh vuc cta
EVFTA cho thdy ty 1¢ doanh nghiép tin vao tic dong tich cuc cta
EVFTA lu6n cao hon so v6i doanh nghiép danh gid tic dong tiéu cuc.
Nhiing linh viic doanh nghiép ky vong sé c6 tac dong tich cuc nhit gébm
c6: thé ché canh tranh (67% doanh nghiép tra 15ilya chon tiéu chinay),
céc vin dé lién quan t6i DNNN (64%), phong vé thuong mai (56%),
SHTT (54%), mdi trudng va phét trién bén viing (53%), md ctia thi
trudng hang héa (53%). Khong ngac nhién khi tit ca cdc khia canh nay
déu lién quan téi cai cich thé ché dang dugc thuc hién gin day, bao
goém MTXKD va cdc linh vuc phap ly trong nuéc. Bay la mét diém déng
luu y khi tdc dong ngay lap tic cia EVFTA thuc t€ lién quan nhiéu té6i
cdt giam thué quan. Tuy nhién, sé khong ngac nhién trong truong hop
cua Viét Nam khi cic doanh nghiép hién da dugc huéng thué quan
GSP cta EU (da & muc thdp). Do d6, ky vong 16n nhat khong phai 1a
cat giam thué ma la cai cich MTKD.

Hinh 9: Danh gia cia doanh nghiép vé
tac dong tiém nang cta EVFTA

3% 3% 8 Téc dong tich cye W Tac dong tieu cuc

=S8 khong c6 cai thién Canh tranh GG S5 M—, 59,
Doanh nghigp Nha nuzgc (DNNN) - 64 047Gl 0.88%
30%5 7 S8 co rét it cai thién Mo trrong, lao dong va phét tién bén vimg - IEEENSISTAM ; 5o,

Mua sam chinh phi - G227 | o)o,
Sohutri tug NSO | 7,
Dauty GO 8.70%
Mé clra thi truong dich vu - IS 2 63%
= S& co cai thién vuot bac Phong vé thyong mai - IEEENSEHAZ 3.51%
Hang réo ky thuat (TBT), vé sinh dich {5.. INEEEEEEEESEOY NN <31%
Quy the xuét xS 6.95%
Mo cira thi truong hang hoa NS ESIAM]  0.85%

- S& ¢6 cai thién nhung &
murc vira phai

= S& c6 cai thién dang ké

Nguon: Két qud khdo sdt doanh nghiép ciia nghién citu

Theo loai hinh doanh nghiép, DNNN dudng nhu lac quan nhit.
61% DNNN dénh gia EVFTA sé c6 tac dong tich cuc, trong khi con s6
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nay ctia doanh nghiép tu nhan va doanh nghiép FDIlan lugtla 51% va
56%. Diéu nay nhit quan véi ciu tra 16i vé 8/11 linh vuc cia EVFTA
(Hinh 10). Két qua nay cé thé hiéu dugc bdi DNNN c6 quy md 16n
va tu tin hon vao NLCT ctia minh so véi cac doanh nghiép tu nhan
trong nudc.

DNNN kém lac quan hon so véi cic doanh nghiép khic 6 mét s6
linh vic nhu mua sdm céng (27% DNNN, 56% doanh nghiép tu nhan
va 50% doanh nghiép FDI); méi trudng, lao dong va phat trién bén
viing, quy tic xudt xd. Trén thuc té, c ba linh vyc trén déu tao ra nhiéu
kho khin nhit 1a d6i v6i DNNN. Gan day, thi truong mua sdm cong,
von dugc xem 1a “sdn nha” caa DNNN, dang phai chiu nhiéu chi trich
nhit. Moéi trudng, lao dong va phat trién bén viing chua bao gio 1a loi
thé ctia cdc doanh nghiép Viét Nam, ké ca DNNN. Tuong tu v6i doanh
nghiép tu nhén, cic quy dinh vé quy tic xuit xit theo EVFTA sé 1a can
tré16n do Viét Nam phai nhip khiu nguyén liéu dé xudt khdu, dic biét
trong mot s6 nganh ché bién-ché tao dinh huéng xuit khiu.

Hinh 10: EVFTA c6 tac dong tich cuc téi hoat dong kinh doanh?

100.00%
80.00%

60.00%

# DN Tw nhan
=DN Nha nuwéc

= DN FDI

40.00%

20.00%

0.00%

Mooe Qytic HrgroPhgve Maa Bluty StiutiMasim Mi  Derh  Grh

i tng s ( Kthu thuerg th trg 18 dirh turg rgig terh

rerghta (Bl mdi ddw gl LeodirgNande
srhdch Pt tridn (DMWY
&89 bénvirg

Ngudn: Két qud khdo sdt doanh nghiép ciia nghién ciiu
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Nhin chung, mic du ton tai nhiing khé khan trén, két qua diéu tra
cho thdy cic doanh nghiép tin tuéng rang ho sé dugc hudng lgi trong
S nam tGi khi EVFTA va cdc cam két khac di vao thuc thi. Chi c6 1%
doanh nghiép dugc hoi cho ring tinh hinh sé khong tot 1én, trong khi
99% doanh nghiép ky vong hoat dong kinh doanh sé khéi sic & nhiing
muc d6 khic nhau (trong do, 22% lua chon “t6t hon chut it”, 40%
khang dinh “t6t hon dang ké”, 26% chon “t6t hon tuong d6i” va 11%
chon “t6t hon rdt nhiéu”). Trong s6 d6, DNNN Ia lac quan nhét. 100%
ky vong tinh hinh sé t6t hon, du ¢ mtc tuong d6i, nhiéu hodc rit nhiéu.
Doanh nghiép FDI than trong hon (100% chon t6t hon mot chut hoic
tot hon khd nhiéu, khong ai chon “t6t hon rdt nhiéu” hoac “khong thay
déi”). Két qua dénh gi4 cua doanh nghiép tuw nhan khong 16 rang.

Hinh 11: Trién vong kinh doanh trong 5 nam téi

m Hoan toan khéng tét
- C6 thé t6t hon cht it

= Co ban sé tét len

b5}

s o

Nguodn: Két qua khdo sdt doanh nghiép ciia nghién ciiu
2.3. Su chuan bi ctia doanh nghiép cho EVFTA

D€ tim hiéu vin dé nay, nhém diéu tra dua ra cau héi “Doanh
nghiép da chudn bj gi cho EVFTA va cdc FTA khdc sé dugc ky két?”. Cau
trd 16i cho thdy méi lo ngai 16n: Phan 16n doanh nghiép (63%) khong
c6 chudn bi gi. Trong khi 54% DNNN “kho6ng cé chudn bi gi”, c6 téi

_
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66% doanh nghiép FDI cing dua ra cau tra 16i tuong tu. Trdi ngugc véi
suy nghi thong thuong la doanh nghiép FDI thudng chuidn bj tét dé
nidm bit co hoi tir cac FTA da ky két va c6 hiéu luc caa Viét Nam, day la
mot két qua gay khd nhiéu bt ngo.

Hinh 12: Su chuan bi cia doanh nghiép
cho viéc thuc hién EVFTA

= Chwa chuan bj gi »:Chudn bi mét chut 11 Chuan bi binh thwéong
% Chuén bi kha nhiéu @ Chuén bj rat day da

Nguon: Két qud khdo sdt doanh nghiép ciia nghién citu

Hinh 13: Su chuan bi cia doanh nghiép cho EVFTA

70.00%
60.00%
50.00%
40.00%
30.00%
20.00%
10.00%
OOO% 2 2 ) 2 2 2 A
Chuwa chuan Chuan bj Chuan bi Chuan bj Chuan bj rat

bi gi mot chut binh thwong kha nhiéu day da

#DN Tw nhan 63.66% 19.31% 13.00% 3.13% 0.89%

~'DN Nha nuwéc 54.38% 12.18% 32.30% 1.14% 0.00%

=DN FDI 66.08% 11.44% 17.38% 5.11% 0.00%

Nguon: Két qud khdo sdt doanh nghiép ciia nghién ciu
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Kha nhiéu doanh nghiép chi “chudn bi mt chut”, va chi tip trung
vao cic hoat dong don gian va it ton kém (vi du nghién ctru, tim kiém
thong tin tit nhiing nguén sin c6) thay vi cc hoat dong doi hoi nhiéu
n6 lyc va nguén lyc (vi du do tao nhan luc, chudn bi nguén lyc, nghién
ctiu tham vén chinh sich, v.v.) Tuy nhién, diéu niy ciing c6 thé xem 14
tin hiéu dang khich 1¢ cho thiy doanh nghiép da cht dong chudn bi cho
cac FTA trong tuong lai va EVFTA ndi riéng.

biéu tra ciing cho thdy véi cdc doanh nghiép c6 chudn bi, mét s6 hoat
dong cu thé da dugc xic dinh. 21% doanh nghiép da danh ra mét khoan
ngin quy dé thuc hién EVFTA, 20% da chuén bi bang cich gui dé xuit,
tham vin doan dam phan EVFTA, khoang 1/2 doanh nghiép diéu tra da
chudn bi bing cch tim kiém thong tin vé cac d6i tic/thi trudng EU (53%),
nghién ciu vé cic cam két dukién caa EVFTA (50%) va danh gi4 tac dong
tiém ning t6i hoat dong kinh doanh ctia doanh nghiép (48%)"® v.v.

Hinh 14: Hoat déng chuan bi cia doanh nghiép cho EVFTA

Cuing céc dbi tac kinh doanh chuén bj cho nhitng
co hoi tir EVFTA

Tim hiéu, nghién ctru vé tac dong tiém tang ciia
EVFTA d6i v&i hoat dong cta doanh nghiép minh

Dao tao, nang cao nang lwc can bd vé cac van dé
cua EVFTA

Danh ngudn qu§ nhét dinh cho viéc chuén bj cho
EVFTA

Xay dwng ké hoach kinh doanh c6 tinh dén
EVFTA

Van déng, tham van v&i Doan dam phan, B6

nganh dé cé phwong an dam phan EVFTA phu...

Tim hiéu théng tin vé& dinh hwéng cam két trong
EVFTA

Tim hiéu théng tin vé thj trwdng, ban hang EU

37.50%

47.75%

30.91%

20.75%

33.64%

19.82%

49.11%

54.78%

Nguodn: Két qud khdo sdt doanh nghiép ciia nghién ciiu

18 Doanh nghiép c6 nhiéu hon mét lua chon, vi thé ty & c6 thé 16n 100%.
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Tim hiéu ky hon vé Iy do it doanh nghiép cé chudn bi cu thé, 65%
doanh nghiép cho raing ho khong biét vé cac cam két cu thé cia EVFTA,
40% khong c6 dt nguon luc hodc nhan luc cho cac hoat dong chudn bj,
va 35% thtia nhén ho khong biét phai chuén bi thé nao do khong duogc
huéng dan (Hinh 15). Mot s6 ly do khéc cang da dugc dé cap téi mac
du it phd bién hon, vi du mét s6 doanh nghiép cho ring EVFTA sé
khéng anh hudng t6i doanh nghiép cia minh (17%); kinh nghiém tu
céc FTA khéc cho thdy khong cin phai chudn bi (8%); khong chuin
bi do chudn bi khéng gitip dugc gi (5%) hoidc khong chuén bi do cic
doanh nghiép tuong tu ciing khong chudn bi gi (5%). Két qua nay cho
thdy nhiing nguyén nhén khién doanh nghiép it chudn bi cho EVFTA
bao gém ca cic ly do khach quan (thiéu théng tin va huéng dan) lan
chtt quan (thiéu nguén lyc). Trong khi nhém nguyén nhan khach quan
kho gidi quyét, nhom nguyén nhin cha quan lai can nhiéu thoi gian dé
xitly.

Hinh 15: Nguyén nhan can tré doanh nghiép chuan bi cho EVFTA

Khong cén thiét phai chuén bi gi vi EVFTA s ([N 17 509,
khong anh hwédng gi dén doanh nghiép cua t6i

Khong théy can thiét phai chuén bj trudc vi khong
thdy DN nao chuén bi

Khéng can thiét phai chuan bi trwdc vi nhidu FTA
trwéc day van cé thé kinh doanh dwoc

C6 chuén b thi ciing khéng &n thua, nén cir dén
dau hay dén day

000
s
.00
Khong biét phéi chuén bi gi vi khong duoc huong [Nl 55 009

dan gi

Khéng c6 di ngudn luc (nhan lwe, vat lwc) dé —40'00%

chuén bj

Thiéu thong tin chi tiét v& cam két EVFTA _-50%

Nguon: Két qud khdo sdt doanh nghiép ciia nghién ciiu
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2.4.Yéu cau ho trg tir Chinh phi

Nhiing néi dung phan tich & trén cho thdy dy doan vé phan tng
cua doanh nghiép v6i EVFTA la tuong d6i khé. Doanh nghiép ky vong
16n vao nhiing tic dong tich cuc, nhung cang it chudn bi va bi quan vé
MTXKD thuc té ciing nhu céi cach thé ché. Trén thuc té, sy chudn bi cta
mot doanh nghiép cho thuc hién FTA mot phan phu thudc vao cich
Chinh phu chuén bi cho nhiing co hdi va thach thic tit FTA. Yéu cau
cu thé vé ho trg caa Chinh pha phan anh nhiing danh gia thuc sy cta
doanh nghiép vé thich thiic caa FTA.

Tra 16i cho ciu hoi “Khi EVFTA dugc ky két, doanh nghiép ky vong
gi tir ho trg ciia Nha nudc?” 78% doanh nghiép diéu tra cho biét ho can
nhiting hé trg hitu ich tit phia Chinh pha dé vugt qua nhiing thach thic
do EVFTA mang lai; 72% cho rang can thanh lip mdt co quan nha
nudc dé hudng dan, giai thich va tham vin vé EVFTA (Hinh 16). Day
cang la mot tin hiéu dang khich 1é. Doanh nghiép khong doi hoi bao ho
hodc trg cdp tu phia Chinh pha ma can hé trg va huéng dan, tao diéu
kién ty canh tranh khi thyc hién EVFTA. Trong s6 cic dé xuit ho trg,
rdt nhiéu dé xudt thuc chét la traich nhiém ctia Chinh phu.

Hinh 16: Cac hinh thiic hé tro cia Chinh phima
doanh nghiép can

Khac '0-83%

Doanh nghiép s& khong chuén bi gi, ciing khong can Nha nuec ' .
gidp gi, tinh hinh t&i dau chang t6i sé tw lo toi do dé tén tai va 4.17%
phat trién
Doanh nghiép s& tu chuan bj trréc, khdng trong ché gi vao Nha -5‘00%
nwéc ca

cac co hoi tir EVFTA va vuot qua khé khan tir EVFTA, néu co

C6 mét co quan chiu trach nhiém hwéng dan, giai thich, tw van
vé EVFTA

C6 mot dau méi cung cap tat ca cac thong tin v& EVFTA ma _63.33%

doanh nghiép téi can

71.67%

Nguon: Két qud khdo sdt doanh nghiép ciia nghién citu
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2.5. Tong két vé mifc do san sang ctia doanh nghip

Két qua diéu tra cho thdy mdt s6 phat hién quan trong vé sy sin
sang ctia doanh nghiép cho EVFTA, cu thé nhu sau:

Nhiéu doanh nghiép biét dén EVFTA, tuy nhién hiu hét déu
khong biét cu thé vé Hiép dinh. Thuc té€ nay mot phéan do tinh
chdt bao mit trong qud trinh dam phan EVFTA. Mit khic,
doanh nghiép ciing khong chi dong tim hiéu va chudn bi cho
Hiép dinh quan trong nay.

Doanh nghiép Viét Nam cho rang can tré 16n nhét khi tié€p cdn
thi truong EU d6 la tiéu chudn cao vé chidt lugng san phdm,
dong gdi, mau m3, hang rao ky thudt, tiéu chuin v¢é sinh dich
té, thong tin vé thi trudng va thi hiéu cia khach hang EU. Phan
16n nhiing khé khan nhu vy, tuy nhién nhiéing n6i dung nay lai
nam ngoai cam két trong EVFTA.

So véi cic d6i thu canh tranh dén tit EU, doanh nghiép trong
nudc thita nhan ho gip nhiéu han ché va kha ning canh tranh
yéuhon vé von, tiép thi, khd nang xdy dung cacliénkét, hop tac/
lién doanh lién két v6i cac d6i tac khac. Hai khia canh doanh
nghiép Viét Nam ty tin nhét truc cac d6i tha canh tranh cta
EU trén thi trudng trong nudc la hiéu biét vé thi truong noi dia
va gid ca.

Ky vong ctia doanh nghiép véi tac dong caa EVFTA la khong
10 rang. Céc doanh nghiép dugc diéu tra cho rang EVFTA c6
thé manglai nhiing tic dong tich cuc. Tuy nhién, taic dong dugc
ky vong khong phai 1a cidt gidam thué quan ma lién quan téi thé
ché, vi du quy dinh vé canh tranh, cii cich DNNN, phong vé
thuong mai, SHTT, moéi trudng va phat trién bén viing. Diéu
dang chud y nhit]a c6 mét ty 1é kha cao doanh nghiép cho ring
cai cich thé ché, luat phdp, chinh sich kho thuc chit, phan
nhiéu chi trén gidy t6. Ky vong thip vé cai cich trong tuong lai
sé c6 anh hudng rdt 16n téi hanh vi ddu tu ctia doanh nghiép.
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Phan dong doanh nghiép khong chudn bi gi dé tin dung co
hoiva han ché téc dong bat 1oi. Mot s6 doanh nghiép c6 chudn
bi nhung chi ¢ muc co bén, tip trung vao nhiing hoat dong dé
thuc hién hodc it ton kém. Nguyén nhéin ctia tinh trang nay bao
g6ém ca ly do chu quan (thiéu nguén lyc) va khach quan (thiéu
thong tin va huéng dan).

Nhiéu doanh nghiép diéu tra hy vong sé nhan dugc hé trg tu
Chinh phu khi thyc hién EVFTA. Dang luu y la doanh nghiép
khong mong muén dugc Chinh pha bao hé hoic trg cdp. Thay
vao d6, mudén dugc ho trg thong tin nhiéu hon va huéng dan
dé gitp ho nang cao kha ning canh tranh khi canh tranh trén
trudng qudc té. Tuy nhién, nhu da dé cép, diéu quan trong
la doanh nghiép thiéu niém tin vao cdi cich thuc té&. Doanh
nghiép can tin hiéu ti phia Chinh phu vé nhiing né luc thuc sy,
diéu chinh hiéu qua va cai thién thé ché.



Chuong Bén
TONG QUAN DANH GIA DINH LUONG VE EVFTA

|. CAC TAC DONG CHUNG

Nhiing nghién ctu gin d4y da tién hanh dinh lugng tic dong cua
EVFTA t6i nén kinh té Viét Nam dua trén mo hinh cin bing t6ng thé
(CGE). Vi du dién hinh la nghién cdu caa Baker va cong su (2014).
Mot diém han ché trong cic mo hinh dinh lugng la khong tinh toan
dugc tic dong vé mdt thé ché, dic biét 1a thé ché lién quan dén rao
can sy ty do ludn chuyén cac nguon luc nhu gia dinh ctia cdc mo6 hinh.
Thém vao d¢, nhiing nghién cttu khic nhau rat c6 thé sé dua ra nhiing
du bdo khdc nhau. Mic du con mot s6 han ché, cac két qua dinh lugng
tt mo6 hinh st dung trong cic nghién cttu hién nay vé EVFTA van phan
dnh xu huéng tic dong chung va do vay c6 thé stt dung dé danh gia
nhiing tac dong vé thé ché trong nghién ctu nay"™.

Theo Baker va cong su (2014), Viét Nam c6 thé thu dugc nhiing
loi ich ddng ké tit EVFTA. Hiép dinh nay sé giup GDP cua Viét Nam
tang 7-8% dén nam 202S. Cu thé, theo kich ban “Khiém tén*’, 1¢i ich

19 Tham kh3o Piermartini va The (2005) d€ c6 nhing théng tin chi tiét hon vé nhiing
diém yéu ctla m6 hinh CGE.

20 Ugc lugng clia mo hinh dugce dua trén ba kich ban: kich ban co s& dugc xac dinh dua
trén 16 trinh gidm thué cia mot s6 FTA da c6 hiéu luc hodc da ky két cta Viét Nam nhu
AFTA, ACFTA, AKFTA, AJCEP, AIFTA va AANZFTA, khong bao gom FTA dang dam phan
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ctia FTA cao hon lan lugt 2,2 ti USD va 3,9 ti USD so véi kich ban co
s& vao nam 2020 va 2025. Trong kich ban “Tham vong”, thu nhap sé
ting thém 0,3 ti USD. Nghién ctiu cta Petri va Phuc (2015), st dung
phuong phép tuong tu, cho két qua, EVFTA gitp tao ra 19 ti USD vé
thu nhép cho Viét Nam vao nim 2025 so v&i khong c6 EVFTA (ting
thém 5,5%), va khoang 36 ti USD nhd TPP.

Xudt khdu cua Viét Nam sang EU u6c tinh tang khoang 50% vao
nam 2020, cao hon nhiéu so véi khong c6 EVFTA. Ngoai ra, xudt khiu
con ting hon nia vao nam 2025, khi hiép dinh dugc thyc hién day
du. Nhip khéu caa Viét Nam tit EU u6c tinh cang ting dang ké trong
giai doan 2015-2025, ting 43% so véi kich ban co s vao nam 2020 do
thué quan cit gidm manh. Tuy nhién, tong nhap khdu Viét Nam (tur tat
cé cac ngudn) chi ting 5-6% so véi kich ban co s3, cho thdy tic dong
chuyén huéng thuong mai khd 16n. Thidm hut thuong mai du bdo ciing
sé tram trong hon do téc d¢ ting nhap khiu vugt qua tdc do tang xudt
khdu. Ngoai ra, thim hut thuong mai ciing phu thudc vao dau tu, mé
hinh nhép khiu va co ché ty gia, trong khi nhiing yéu t6 nay dugc cho
la sé thay d6i. Thu ngan séch sé chiu tic dong nhe do giam thué. Nguon
thu tir nhap khiu sé giam tur 355 triéu USD xuéng con 187 triéu USD.
T6n that nay cé thé dugc bu dip bang viéc ting doanh thu noi dia.

Mic du nghién cttu caa Baker va cong su (2014) khong phan tich
tac dong doi véi FDI vao Viét Nam, nhung r6 rang ca Viét Nam va EU
déu c6 ky vong 16n vé FDI boi vi mét s6 nganh dich vu sé dugec ma ctra
cho dau tu ctia EU. Tuy nhién, viéc tach riéng nhiing tic dong vé FDI
cua EVFTA véi tic dong ctia TPP khong dé dang.

la TPP; kich ban khiém tén va kich ban tham vong hon dugc xac dinh dua trén 16 trinh
gidm thué véi EU véi cac gid dinh khac nhau vé mic cat giam doi v6i danh muc nhay
cam, danh muc loai trir va danh muc nhay cdm cao (xem Baker va cdng su ( 2014) dé
biét thong tin chi tiét).
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I1. TAC DONG THEO NGANH

Mot s6 nganh nhu dét, may mac va giay dép sé dugc husng loi ich
16n nhat tit EVETA. So véi kich ban co sd, san lugng ctia nhiing nganh
nay sé ting thém 15-30%, trong khi san lugng ctia mot s6 nganh khac
nhu lam nghiép, dién t&, d6 g6, mdy moc, hat tiéu, hoa chit sé ting
chim lai. Do nang sudt khong thé ting nhanh trong ngin han, sy thay
d6i co cdu san lugng theo nganh ham y ring sé c6 su thay d6i vé co cdu
st dung nguon luc theo nganh, dac biét1a von valao dong.

San lugng dich vu va nganh ban 1é sé tang Ién, nhung khong ding
ké. Trong khi d6, cac nganh khac déu c6 mic ting trudng tuong duong
hoic thip hon so v6i khong c6 EVFTA. Tuy nhién, cin luu ¥ ring trong
nghién ctiu ctia Petri va Phic (2015), sén lugng nganh ché tic ting
nhanh hon so véi kich ban co s&, dic biét 1a cac nganh ché tic cong
nghé thdp, trong khi ting truéng dich vy sé thdp hon 5% so véi kich
ban co sa.

Nganh nong nghiép ciing sé bi anh hudng. Déi v6i phan 16n cay
trong, ting trudng san lugng thip hon mot chut so véi mic thong
thuong (Hinh 17). Dic biét d6i v6i nganh chin nuoi, san xudt sé gip
nhiéu kho khan do nang suit hién nay thip. Mic du Viét Nam da xuit
khdu moét khéi lugng thit heo nhét dinh sang EU, lugng thit nhap khiu
(tdt ca cdcloai) tt EU da ting nhanh trong nhiing nim gan day. EU c6
lgi thé vé chian nudi va thit cit lat (hiéu qua theo quy mé). Ngoai tiéu
chudn cao vé SPS, viéc xudt khdu cic san phdm trén sang EU sé khong
dé dang véi cic doanh nghiép Viét Nam vi ho sé phai d6i mat véi cac
san phdm c6 tinh canh tranh cao tai thi truéng trong nudc.
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Hinh 17: Thay déi vé san lugng do tac déng ctia EVFTA (%)
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Nguon: Beker va cong sy, 2014

Dé6ivéi mot FTA, diém quan trong can xem xét la taic dong thuong
mai cta viéc cdt giam thué quan. Hai loai tic dong thuong dugc nhic
dén 1a tdc dong tao lap thuong mai (trade creation effect) va tic dong
chuyén huéng thuong mai (trade diversion effect). Trong khi téc dong
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ddu tién ham y ring thuong mai sé ting 1én do thu nhép thuc té ting
nh¢ gid nhdp khiu gidm, tic dong thut hai lai phin anh sy phin b6
thuong mai khong hiéu qua, chuyén tu d6i téc thuong mai hiéu qua &
ngoai FTA sang mét doi tac thuong mai khong hiéu qua 1a thanh vién
cua FTA.

Hinh 18: Tac dong thuong mai ctiia EVFTA
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Nguon: Baker va cong sy, 2014

Nghién cttu ctia Beker va cdng sy (2014) cho thdy hiéu qua thuong
mai dat dugc 16n nhat d6i véi nganh giay dép va dét may cua Viét Nam.
Thuy sdn va ché bién néng san ciing dat dugc mot s6 loi ich thuong
mai (Hinh 18). Céc tac dong chuyén huéng thuong mai cing dugc tim
thdy & phan 1én cic nganh c6 téng tic dong 16n nhat, phan anh mot
thuc t€ 1a thuong mai c6 thé chuyén huéng tit mot s6 déi tac caa EU
(vi dg nhu Trung Quéc hodc Thai Lan) sang Viét Nam vi Viét Nam sé
dugc hudng loi ti viéc cdt giam thué. D6i véi Viét Nam, diéu nay thé
hién su gia tang xudt kh4u sang EU tur viéc tai phan b thi truong xuit
khdu, trong khi d6i v6i EU, diéu nay thé hién co cdu nhap khiu khong
hiéu qua. Diéu nay da chi ra lgi thé caa Viét Nam khi sém thuc hién
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EVFTA. Nhung né6 cing ham y ring lgi ich caa EVFTA déi véi Viét
Nam c6 thé sém suy giam bai vi EU cang dang d4y manh dam phan
thuong mai v6i mot s6 déi tha canh tranh ctia Viét Nam tai thi truong
EU nhu Thai Lan hoic Malaysia.

IIl. CAC TAC BONG VE XA HOI

Céc nghién cttu dinh lugng cting cho thdy EVFTA c6 tac dong tich
cic dén thu nhap ctia nguoi dan va cai thién tinh trang ngheo doéi, mac
du la khong nhiéu. Néu khong thyc hién EVFTA, Viét Nam van sé dat
dugc tién bd vé x6a do6i gidam nghéo, nhung FTA sé ddy nhanh thanh
tyu gidm ngheo d6i véi ca hai khu viyc ndng thon va thanh thi. Theo d¢,
khodng 51.900 nguoi sé thoat khoi tinh trang déi nghéo nhé Hiép dinh
ndy (két qua ctia kich ban tham vong cho nim 2015), tuong duong véi
viéc ty 1é¢ ngheo doi giam 0,056%, con s6 nay 1a 0,062% dai véi khu vuc
thanh thj va khu viic néng thon 1a 0,054%.

Téc dong tich cyc caa FTA t6i ngusi dan thanh thi ¢6 thé 16n hon
so v6i ngudi ddn néng thon trong viéc cai thién sinh ké. Céc tic dong
do sé tang trong giai doan 2015-2025. S6 liéu phéan phéi thu nhép cho
thdy trong khi nguoi nghéo thanh thi huéng lgi ti thu nhép ting cao
hon trong cic nganh phi néng nghiép, ngudi nghéo 6 noéng thén chu
yéu ting thu nhdp tit nhiing nganh ndng nghiép. Nhiing két qua phan
tich chi s6 GINI cting chi ra ring chi s6 GINI sé tang nhe cho thay c6
tac dong tiéu cyc t6i bt binh dang thu nhép.

Theo viing, cic tic dong trong ca hai kich ban rit giéng nhau. Tay
Nguyén va Dong bing song Cuiu Long la khu vuc dugc hudng loi nhiéu
nhit ti FTA, tiép d6 1a Duyén hai Biac Trung bd. Hai viing phat trién
nhit (Déng bing song Hong va khu vic Déng Nam bd) khong c6 thay
déi nhiéu.

San lugng cta cic nganh st dung nhiéu lao dong n@ nhu dét may
va da giay sé tang lén, giap cai thién vdn dé binh dang gidi béi vi lao
dong na chiém ty trong 16n trong cic nganh nay. Ting trudng sin
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lugng cao hon c6 thé dan téi ting luong & nhiing nganh thim dung
lao dong.

O nhiém va suy thodi méi truong 1a vin dé nghiém trong & Viét
Nam, tuong ty nhu 6 cic nudc phat trién nhanh khic. Piéu ddng quan
tam & day la liéu mot FTA c6 thé chuyén moét s6 nganh giy 6 nhiém
vao hodc ra khoi Viét Nam. Vi dy, nhuém vii c6 thé la moét hoat dong
gdy 6 nhiém, do d6 ting san lugng hang may mic dugc cam nhénla cé
thé lam tang 6 nhiém néu hoat dong nhudém dugc thuc hién tai Viét
Nam tang thém. Tuong ty nhu vdy, thudc da ciing gy 6 nhiém, do d6
gia tang san xudt giay dép c6 thé lam ting 6 nhiém moi truong néu qua
trinh thudc da xay ra 6 Viét Nam.

S6 liéu vé tac dong t6i 6 nhiém moi trusng khong dugc tinh todn,
chi s6 lién quan dugc cac phan tich dinh lugng chi ra 1a lugng khi thai
cdc-bon. Phat thai dy kién sé tang cung véi ting trudng kinh té trong
kich ban co s, va cic FTA dudng nhu khong gay ra sy khic biét vé
muic d¢. Trong trudng hop khong thay d6i chinh sich hodc cong nghé,
khong phat hién thdy thay d6i vé 6 nhiém. Tuy nhién, c6 thé ky vong
rang du tu nudc ngoai sé dem dén cic cong nghé méi lam gidm cuong
do nanglugng trong san xudt, do d6 phat thai trén mét don vi san phdm
ddu ra sé it hon.

Khai thac g6 bit hgp phdp va khong bén viing la mét vin dé moi
truong khic. FTA dudng nhu khong cé thém tic dong d6i véi san lugng
lam nghiép hodc cdc san phdm gidy. Thuy san la linh vyc c6 tiém nang
tac dong moi truong vi nhu cdu d6i véi cd udce tinh sé gia tang dang ké.
Tuy nhién, nganh thuay hai san ¢ Viét Nam, dic biét la xudt khdu, c6
quan hé nhiéu véi nudi trong thiy san nén viéc khai thac va ddnh bat
qua muc khong phai la mdt van dé. C6 nhiing van dé moi trudng gan
lién v6i nuoi trong thay san, nhung két qua tinh todn cho thdy tic dong
cua EVFTA dudng nhu la khong dang ké.
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Nhu da dé cip trong phan gidi thiéu, lgi ich tit FTA la c6 diéu
kién. Ty do héa thué quan mang lai co hoi tang truéng 16n cho moét s6
nganh, dong thoi cang doi hoi sy di chuyén cua lao dong va von gita
cdc nganh, do ning sudt caa Viét Nam khong thé ting nhanh trong
ngdn han. Tang truéng xudt khiu sang EU tang sé phai di kém nhap
khédu cao hon do nhiing vin dé vé cic nha cung cdp va nganh cong
nghiép phu trg. Ngoai ra, tic dong t6i ting truéng xudt khdu c6 thé sé
sém madt di khi EU ky FTA véi cdc d6i tdc khic. Trong béi canh d¢,
nhu cdu cai cich thé ché nhim cai thién NLCT ctia nén kinh té la quan
trong d€ dam bao muc tiéu tang trudng dai han. Két qua phén tich ti
Chuong Hai cho thdy ngoai tic dong truc tiép do ndiluit héa cic cam
két quéc té ctia EVFTA, nhiéu vin dé van con ton tai trong cic tc
dong gian ti€p, do viy Viét Nam cdn cdi thién cic thé ché va chinh sach
nham tao diéu kién dé€ cic doanh nghiép danh dugc nhiéu lgi ich va
loai bo tic dong tiéu cuc tit Hiép dinh nay. Chuong nay ban vé ba vin
dé chinh lién quan dén cai thién moi truong ddu tu, NLCT va MTKD,
va cai cich DNNN. D4y la nhing diém c6t 16i d6i v6i Viét Nam hién
nay khong chi d€ thu dugc loi ich tit FTA ma con nhim duy tri tang
trudng kinh té dai han.



124 || HIEP DINHTHUONG MAITU DO VIET NAM - EU

1. TAC DONG DOI VG1 MOI TRUGNG DAU TU
1.1. Cam két vé dau tu trong EVFTA

Phan II trong Chuong Tam “Thuong mai Dich vy, Pau tuva Thuong
mai Dién tt” va Phu luc 8d ctia EVFTA cung cdp nhiing thong tin chi
tiét vé cac cam két ddu tu. Ngoai ra, cdc cam két lién quan dén dau tu
con rdi réc & cdc chuong khéc (vi du cac chuong vé canh tranh, mua sin
cong, diéu khodn chung). Viéc dua noi dung diu tu vio EVFTA cho
thdy ca hai bén déu dang tim kiém mdc d6 tu do héa dau tu 16n hon
so v&i cac hiép dinh ddu tu song phuong (BIT) gitia Viét Nam va cdc
thanh vién ctia EU trudc day. Cang chinh vi vy, EVFTA c6 ngu y quan
trong cho viéc cai thién moéi trudng dau tu hién hanh cta Viét Nam. Co
ba vin dé can phai lam r6 trudc khi xem xét cic ngu y tir cam két vé dau
tu d6 la khai niém vé khoan dau tu, ndi dung cua tu do hda trong dau
tu, ndi dung cua cdc cam két vé bao ho dau tu.

Sy khdc biét trong khdi niém vé ddu tu: Tuong tu cach tiép can
phd bién trong cac FTA va diéu udc quéc té vé dau tu trén thé gisi, dinh
nghia “khoan ddu tu” trong EVFTA la khai niém mé va dya trén tai san
cht khong phéi dya trén doanh nghiép nhu trong Luat Dau tu ctia Viét
Nam. Moét “khoan dau tu” dugc hiéu 1a moiloai tai san dua vao lanh thé
cua nudc ti€p nhan dau tu. Tuy nhién, d€ dugc coi la “khoan dau tu”
theo nhu Hiép dinh nay, tai san phai c6 dic diém cua mot khoan dau
tu nhu la cam két vé vén hodc cac nguén lyc khéc, c6 ky vong vé li ich
hoiclgi nhudn, ciing nhu gan lién véi gia dinh vé cac rairo... Tt d6, dau
tu c6 thé bao gom céc dang sau:

- Tai san httu hinh hodc v6 hinh, dong sin hoic bat dong san, va

quyén tai san lién quan, nhu quyén cho thué, cdm 6 va thé chip;

- Mot doanh nghiép, c6 phiéu, ¢S phan va cic hinh thic goép vén

vao doanh nghiép, bao gém ca cac quyén phat sinh tif cic hinh
thic nay;

- Trai phiéu, ching khodn, cac khoan cho vay va cdc cong cu ng

khiéc;
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- Hgp dong chia khoa trao tay, xdy dung, quan ly, san xudt,
nhugng quyén, phin chia doanh thu va cac hgp dong tuong tu
khiéc;

- Quyén doi tién, tai san hay bat ky yéu cdu sy thuc hién hop
dong c6 gia trj kinh té;

- Quyén s6 httu tri tué va uy tin kinh doanh.

Toém lai, “khoan dau tu” dya trén “tai san” trong EVFTA khong
déng nghia v6i khdi niém dau tu thuong dugc st dung trong cac béi
canh khac (nhu yéu t6 ddu tu trong tinh thu nhdp quéc dan hoic vén
dau tu dugc cac nha kinh té st dung dé chi ning luc san xuit...).

Khai niém dau tu dya trén cich tiép can “la tai san” st dung trong
EVFTA dugc gan véi nghia vy, cam két vé md ctia thi truong, tu do hoa
vabao h¢ dau tu. Muyc tiéu ctua quy dinh nay vira dé thuc thi cic nghia vu
vé ty do hoa, x6a bd rdo cin ddu tu (vi du dé ap dung chinh sach khong
phan biét d6i xu trong viéc thanh 14p va quan ly doanh nghiép...), viia
dé bao vé lgi ich hgp phap cta nha dau tu. Yéu cdu nay cho thdy sy can
thiét, y nghia va Iy do ctia viéc xay dung va hinh thanh dinh nghia vé
khodn d4u tu dua trén co s tai san trong EVFTA.

Ty do héa ddu tu: Ty do hoa, mé ctia thi truong, tao co ché minh
bach va co hoi tiép cén thi truong tét hon cho nha déu tu trong cac
nganh kinh t€ la mdt trong nhiing muc tiéu quan trong nhit ma EU
dam phdn vé6i Viét Nam trong EVETA. Tuy vay, khac véi cach tiép can
truyén thong “chon - bo” trong cic FTA trén thé gidi va cic diéu uéc
qudc té vé ddu tu ma Viét Nam da ky két hodc tham gia, cam két vé tu
do hoéa dau tu trong EVFTA dudgc tiép cin theo nguyén tic “chon -
cho” va tip trung vao quy dinh vé ty do héa dau tu déi véi viéc “thanh
lap doanh nghiép” hay tiép cin thi trudng cta nha dau tu, bao gém: tao
l4p hay mua lai mot doanh nghiép, thanh l4p chi nhdnh hay van phong
dai dién ctia doanh nghiép & nuéc ngoai.

Céc quyén thanh 14p néu trén dugc 4p dung xuyén xudt trong Hiép
dinh va dugc cam két trén co s6 nghia vu khong phan biét d6i xu gitia cac
nha dau tuvaxdéabo cachan ché, rao cin anh huéng méo mé dén thuong



126 ||  HIEP DINHTHUONG MAITU DO VIET NAM - EU

mai, ddu tu quéc té. Cu thé, EVFTA yéu cdu: (1) Khong phan biét d6i
xt gitta nha d4u tu trong nudc va nha ddu tu nudc ngoai (quy tic NT):
Moi bén cam két danh cho nha d4u tu ctia Bén kia sy d6i xtt binh déng
v6i nha dau tu ctia minh trong toan bo hoat dong dau tu, tir thanh lap
(gia nhép thi trudng), van hanh, quan ly, st dung, chuyén nhugng hay
dinh doat dau tu; (2) Khong phan biét doi xtt gitia cic nha dau tu nudc
ngoai (quy tic MFN), 4p dung trong toan bo hoat dong dau tu, tir thanh
lap (gia nhap thi trudng), van hanh, quan ly, st dung, chuyén nhugng
hay dinh doat d4u tu; (3) Loai bo cic chi tiéu hoat dong (performance
requirements) dé dugc ding ky ddu tu hoic hudng vu dai.

EVFTA yéu ciu loai bo cic han ché vé tiép can thij truong, vi du
nhu han ché s6 lugng doanh nghiép, tdng s6 von hoat dong hoic tong
khoi lugng san phdm dau tu, ty trong von clia nudc ngoai trong tong
von ddu tu ctia mot du dn; loai bd yéu ciu vé hinh thic phdp nhén hoic
lién quan d€ c6 thé thyc hién hoat dong kinh té; loai bo téng s6 luong
thé nhén c6 thé dugc stt dung hoac thué trong mét linh vuc nhdt dinh
duéi dang han ngach s6 lugng hodc yéu cdu vé kiém tra nhu cau kinh té.

Yéu cdu nay dugc dya trén nguyén tic: doanh nghiép dugc lam
nhting gi ma phdp luat khong cdm va co quan nha nudc chi dugc lam
nhiting gi ma phap luit cho phép, da dugc néiludt hoéa, quy dinh cy thé
trong Luit ddu tu, Luat doanh nghiép va cic vin ban huéng dan thi
hanh caa Viét Nam. Nhu vdy, vé co ban, nghia vu vé ty do hda, mé ctia
thi truong ddu tu trong EVFTA tuong ty cam két vé md ctia thi truong
trong cic FTA trén thé gidi va cic FTA ma Viét Nam da tham gia (nhu
TPP, FTA gitta ASEAN - Australia va New Zealand...).

Tuy véy, do dugc xdy dung va ti€p can theo cach thic “chon - cho”,
EVFTA dugc danh gid la chua tién t&i chudn cao nhit trong cam két vé
mg ctia thi truong dau tu. Méi bén van bao luu quyén ban hanh cic bién
phdp han ché déi vé6i nhiing nganh, nghé kinh doanh chua liét ké tai
Danh muc ngoai l¢, dic biét 1a nhting linh vuc, nganh nghé méi, c6 thé
phat sinh trong tuong lai. Pay la diém khac biét co ban, thé hién cich
tiép cdn c6 phan “than trong” trong EVFTA.
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Bdo h¢ ddu tu: Nhiing n6i dung ctia cic cam két vé bao ho dau tu
trong EVTA ctng tuong ty nhiing cam két trong cdc thoa thuin qudc
té vé dau tu ma Viét Nam da tham gia hodc ky két, vi du nhu chuong
Dau tu trong TPP, ASEAN - Australia va New Zealand... Hiép dinh
yéu cdu moi Bén dp dung cac tiéu chudn d6i xt toi thiéu vé ddu tu. Mic
du nguyén tic nay da dugc quy dinh trong khung khé phap ly gan day
cua Viét Nam, nhung trong EVFTA, quy dinh nay dugc nhin manh
kh4 chi tiét.

Vi dy, EVFTA yéu cdu khong dugc qudc hitu hda va tude doat tai
san, trir khi thyc hién nhim muc dich c6ng cdng va thong qua viéc boi
thuong thoa ddng cho cac nha dau tu. Quy dinh nay cang tuong tu nhu
cac quy dinh trong Ludt Pau tu. Tuy nhién, trong EVFTA b6 sung
thém pham vi thyc hién tudc doat gidn tiép va yéu cau vé “gia tri thi
trudng” caa khoan boi thuong. EVFTA cing cho phép nha dau tu dugc
chuyén ty do v6n va tai san ddu tu ra hodc vao lanh thé cic Bén. Viéc
chuyén tién theo hiép dinh nay c6 thé dugc thyc hién bang dong tién tu
do chuyén déi theo ty gid thi truong ap dung tai thoi diém chuyén tién.

EVFTA cho phép nha dau tu dugc khéi kién chinh phua d6i véi cac
vi pham nghia vu caa Hiép dinh tai trong tai quoc té theo quy tic giai
quyét tranh chip khich quan, trung lip, dong thoi dam bao thi hanh
phdn quyét caa trong tai nudc ngoai trén lanh thé nuéc minh phi hop
v6i Cong udc New York nam 1958 vé cong nhan va thi hanh quyét dinh
cua trong tai nudc ngoai. Pay la mot trong cac bién phdp bao hé dau
tu quan trong nhét, thdm chi trong mét s6 trusng hop con quan trong
hon ca cac bién phap mé ctia thi trusng va ty do héa dau tu. Dic biét,
dé giai quyét tranh chdp trong dau tu, EVFTA dua ra yéu cau xét xu
cong khai va cong bé thong tin, tai liéu (trie thong tin bao mat) vé vy
tranh chdp cho cong ching tiép cdn. Cho phép cic t8 chiic, cd nh4nlién
quan (bén thitba) dugc tham gia va trinh bay y kién trong qua trinh gidi
quyét tranh chép.

Mic du Viét Nam da thoa thudn cho phép nha dau dugc khoi kién
chinh phu tai trong tai qudc té trong tat ca cic hiép dinh song phuong
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va khu vuc, nhung viéc thyc hién cam két vé minh bach héa toan bo qua
trinh t6 tung trong tai, su tham gia ctia bén thi ba,... la nhéing vin dé
phtc tap, chua c6 tién 1¢ trong hé thong phap luit hién hanh. Hau hét
cdc noi dung nay cing chua dugc quy dinh trong cac hiép dinh dau tu
song phuong truyén thong hay cic hiép dinh ma Viét Nam da tham gia,
thdm chi con dit ra mot s6 yéu ciu chat ché hon quy dinh tuong ting
ctia Cong udc Washington nam 1965 vé gidi quyét tranh chdp gitia nha
nudc va nha dau tu (ICSID).

Bén canh do, nhiéu nghia vu ¢ lién quan dén déi tugng dp dung
co ché gidi quyét tranh chdp dugc quy dinh tai chuong ddu tu cang nhu
cac chuong khac cting da dat ra cdc nghia vu rit cao d6i véi chinh phu
(VD: md cta thi trudng; tiéu chudn d6i xt ddu tu; tudc quyén s& hiu
va boi thuong thiét hai,...).

EVFTA cung dit ra nhiéu co ché ty vé manh mé nham ngan chan
viéc lam dung khiéu kién va ddm bao quyén ctia Chinh phu quan ly va
diéu chinh chinh sich phu hgp véi lgi ich cong cong (nhu vi muc tiéu
bao vé stic khde, an toan va méi trudng...).

Nhu vay, c6 thé khing dinh cic quy dinh vé bao h¢ dau tu trong
EVFTA c6 tiéu chudn cao, nhung khong di qua xa so v6i thong 1é quoc
té da dugc ap dung 6n dinh, phd bién. Nhiéu cam két vé bao h¢ dau tu,
dac biét 1a quy dinh vé co ché giai quyét tranh chép gidta nha nudc va
nha dau tu dugc x4y dyng theo hudng cong bing ca vé trach nhiém caa
nha nudc lan nha dau tu; mic du chua cé tién 1¢ & Viét Nam, cdc cam
két bao ho gidi han 6 muic do phi hop va kha thi cac pham vi va trach
nhiém t6 tung ctia nha nudc trong viéc gii quyét tranh chip dau tu véi
nha dau tu. Trong tién trinh cai cach tu phap ctia Viét Nam, viéc minh
bach hoéa qua trinh xt Iy cac vu kién la can thiét, vi vy cam két trong
EVFTA c6 tic dyng thac ddy qua trinh nay.

1.2. Nhiing tac dong vé thé ché lién quan dén cac cam ket vé dau tu

Ve tdc dong tryc tiép: Viét Nam da c6 cac BIT véi 21 thanh vién EU.
Ngoai ra, sau khi gia nhap WTO, khuon khé phap ly ctia Viét Nam ciing
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da dugc cap nhit kip thai cho phu hop véi cam két quéc té, gan day
nhit 13 viéc stta d6i Luat Dau tu va Ludt Doanh nghiép vao nam 2014.
Viéc ra sodt va so sainh khung phap ly vé dau tu gan day v6i EVFTA cho
thdy phan 16n cic quy dinh vé dau tu 6 Viét Nam déu c6 tinh tuong
thich v6i EVFTA, dac biét la cac cam két lién quan dén tu do hoéa dau
tu, bao ho dau tu.

Thuc hién EVFTA, Viét Nam khong cin phai stia d6i cdc van dé
sau: Cam két vé tiép can thi trudng (quy dinh trong Diéu 2, chuong vé
d4u tu cia EVFTA); Déi xtt quéc gia trong hoat dong ddu tu (Diéu 3);
Ty do héa ddu tu theo danh muyc cam két vé ty do héa dau tu (Diéu 5);
Yéu ciu vé két qua hoat dong (Piéu 6); Pham vi bdo ho ddu tu (Piéu
13); Déi xti trong ddu tu (Diéu 14); Tudc doat, béi thudng (Diéu 16);
Chuyén tién (Diéu 17); Chuyén quyén (Diéu 18)*".

Ly do khong can stta d6i, b6 sung cic quy dinh phép luit gan day
ctia Viét Nam la hau hét cac cam két nay dugc quy dinh r6 trong Luat
Diu tu hodc mot s6 ludt khac, bang cac vian ban phép luit, hoac don
gian la do Viét Nam chua quy dinh dugc nhiing vin dé nay trong khung
khé phap ly méi day. Vi dy, d6i véi van dé chuyén ng, khung phap ly
hién hanh khéng quy dinh vin dé nay, trong khi B¢ luat Dén sy ciing
khong c6 bit ky quy dinh giéi han loai hinh giao dich d¢.

Viéc ra sodt cing cho thdy mot s6 cam két caa EVFTA khong
tuong thich hoac chi tuong thich mét phan véi khung khé phap ly
ctia Viét Nam. Vi dy, dinh nghia vé “khoan dau tu” trong Luat Pau tu
khong dya trén “tai san” nhu & trén. Viéc két hop khdi niém vé dau tu
trong Ludt Dau tu va khai niém tai sin trong Ludt Dén sy c6 thé phan
dnh du dinh nghia vé “dau tu” trong EVFTA. Do tdm quan trong ctia
dinh nghia nay va nhiing hiu qua do sy khac biét gy ra, diéu nay can
dugc lam r6 trong vin ban ban hanh cho viéc thuc hién EVFTA néu
dugc phé chudn.

2 Nhu da dé cap, phan I6n céc ra soat van ban dugc trich dan tir bao cao ra soat phap
ly do VCCI thuc hién ndm 2016.
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Ngoaira cing c6 mot s6 vian dé khac can dugc xem xét, bao gém:
Su khic biét trong dinh nghia vé cic cong ty van tai, dich vu cong;
Pham vi va nguyén tic tu do héa dau tu; Nghia vu khong bat budc
cac nha dau tu ban lai, quyét dinh lai ddu tu vao mét s6 linh vuc
dugc liét ké trong Phu luc D6i xt quéc gia ctia chuong nay (Piéu 3);
Nguyén tic T6i hué quéc doi véi cac nha dau tu EU lién quan dén
cdc FTA khic (Diéu 4); Cac cam két khong vi pham céc théa thuan
gitia chinh quyén dia phuong va nha ddu tu (Diéu 14); Béi thudng
cic t6n thit do chién tranh, xung dot (Piéu 15); Déi xtt qudc gia
trong céc linh viic cam két trong EVFTA nhung khong cam két trong
WTO (Piéu 3); C4c cam két tinh lai sudt cho viéc béi thudng sau
nay hoic thiét hai gian tiép (Diéu 16, trong khi cic quy dinh hién
hanh khong quy dinh).

Nhu véy trén thuc té, khung phap Iy hién hanh vé dau tu cua Viét
Nam khd tuong dong véi cdc cam két véi EVFTA, va mot s6 diéu
chinh ky thuét c6 thé dugc thyc hién bing moét nghi quyét thuc hién
Hiép dinh thay vi stta d6i quy dinh phap luat hién hanh. Tuy nhién,
trén thuc té, diéu quan trong nhét 1a lam thé nao d¢€ thuc hién nhiing
cam két nay. Mot trong nhiing vin dé gay buc xdc ctia Viét Nam la
hiéu lyc thyc thi caa cic quy dinh. Do d¢, khi phan 16n nhiing tac
dong tir cam két van ndm & cic tic dong gién ti€p (phan dudi day),
Chinh phu Viét Nam cin phéi nhén thiéc ddy du va cdn moét quyét
tAm chinh tri nhiéu hon.

Vé tdc dong gidn tiép: Do Viét Nam dang & trinh d¢ phat trién
thap, trong d6 hon 90% s6 doanh nghiép la doanh nghiép vira va nho
(DNVVN) DNVVN, c4c thé ché kinh té va hé théng phép luit van
chua day da, v.v. nhin tir goc d¢ cai thién moi truong dau tu, Viét Nam
c6 thé sé gip nhiéu kho khin va thach thic khi tham gia EVFTA.

EVFTA dugc cho la sé tao dong luc dé thu hat dau tu nudc ngoai
vao Viét Nam. Tuy nhién, co hdi nay chi c6 thé dugc khai théc khi cac
nha ddu tu cam thdy ring chi phi dau tu da thdp, thu tuc ddu tu minh
bach va cc rai ro hau nhu ¢6 thé du doan duoc.
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Gan day, Viét Nam da ban hanh nhiéu bién phép khac nhau d¢€ cai
tién quy trinh va thu tuc ddu tu cho cic nha dau tu trong va ngoai nuéc.
Luat Dau tu sta d6i ndam 2014, c6 hiéu luc tir 1/7/2015, da don gian
héa va minh bach héa qua trinh phé duyét cic dy an dau tu. Theo Bao
cdo Doing Business, chi s6 “Khéi sukinh doanh” ctia Viét Nam ndim 2016
dugc céi thién sdu bac so v6i nim 2015 (tit 125 1én 119 trén 189 qudc
gia). Mic du vdy, Viét Nam van xép tht hang thip va méi trudng ddu tu
ctia Viét Nam khong dugc cai thién vé co ban. Hon nita, van con khoang
cach 16n trong khéi su doanh nghiép gitta dy 4n FDI va céc dy én trong
nudc. Theo PCI12014, gan 65% doanh nghiép FDI phai cho dgi hon mét
thang d€ hoan thanh tha tuc d4u tu va bat dau hoat dong, va 20% trong
s6 d6 phai chd hon ba thing dé bit ddu hoat dong (Malesky 2015).

Mic du Viét Nam da cai thién dang ké quy dinh phap Iy vé bao vé
nha d4u tu, gom ci cac nha dau tu nudc ngoai nhu cac diéu khoan dugc
quy dinh trong Luat Doanh nghiép va Luat Dau tu stia d6i vao nim
2014, viéc bao vé nha d4u tu van 1a moét diém yéu trong thuc tién. Theo
bdo cdo Ning luc canh tranh toan cdu nam 2015-2016, chi s6 “Béo vé
nha dau tu” cua Viét Nam chi dat 4,7/7 va xép hang 100 trong s6 140
quoc gia. Viéc don gian hoéa thu tuc giai quyét tranh chap va thyc thi
hgp dong la mét bién phap dé ting cuong bao vé nha dau tu va tao su
tin tudng ctia nha dau tu nudc ngoai d6i véi moi truong dau tu tai Viét
Nam. Vé vin dé ndy, Nghi quyét s6 19 (nim 2014) cta Chinh pha
cang yéu cdu gidm thoi gian gidi quyét tranh chdp tai toa 4n ti nam
2014, nhung dén nay, nganh tu phdp van chua c6 bién phdp ding ké
nao dé cai thién hién trang. Viét Nam xép hang 74 vé Chi s6 “Thuc thi
hop dong” vé6i s6 diém khong thay déi so véi nam trude. Dic biét, vé
chi s6 “Chét lugng ctia Quy trinh Tu phap”, Viét Nam chi dat 6,5/18
diém, thdp hon mic trung binh 7,6 diém & khu vyc Dong A - Théi Binh
Duong. Cai cach tu phdp va ning cao chit lugng ctia hé théng toa an
dan sy va kinh t€ tir 1du da 1a moét linh vyc tri tré va can dudc coi la uu
tién néu Viét Nam mudn cai thién moéi trudng dau tu kinh doanh dé
thac ddy dau tu va tang trudng.
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Céc cam két vé tiép cin thi trudng, tu do hda dau tu trong EVFTA
cang dat ra nhiing yéu ciu nhdt dinh do6i véi hé thong phap ly lién
quan dén diéu kién kinh doanh. Cac diéu kién nay moét khi da dugc
xdc dinh va khi hiép dinh c6 hiéu lyc cin dugc gitt 6n dinh va mang
tinh dé dy bdo, trt khi thay d6i theo huéng thuén lgi hon so véi quy
dinh da dugc xdc dinh trong Danh muc Bao luu cia EVETA. Do viy,
su phat trién ctia hé thong phap luit vé diéu kién dau tu va kinh doanh
sé chiu anh huéng cta cic quy dinh trong Danh muc Dy phong. Day
1a mot thach thic 16n, dic biét khi hé thong phap luit va khung khé
chinh sach cta Viét Nam dang trong qud trinh hoan thién. Tuy nhién,
néu cam két nay c6 thé dugc thuc hién moét cach hiéu qua, Viét Nam
c6 thé phat trién mot moi truong dau tu minh bach, dé du bdo; dong
thoi c6 thé giai quyét dugclo ngai ctia cic nha dau tu vé hé thong phap
ly thi€u 6n dinh.

1.3. Cac giai phap nham cai thién chinh sach va thé ché dau tu

Trén co s6 nhiing phén tich & trén, d€ dam bao thuc hién EVFTA
trong linh vuic ddu tu, can thyc hién cdc giai phap sau:

1) Xay dung co ché dé trién khai thong nhat, dong b va hiéu qua cam
két caia EVFTA, bao gom ndi luat héa, ban hanh vian ban quy pham
phép luat dé thuc thi cam két vé m& ctia thi truong dich vy, dau tu,
mua sdm cta Chinh phu, s6 hau tri tué...

2) Rasoit, cong bs va kiém soét chit ché cic quy dinh vé diéu kién
dau tu kinh doanh theo quy dinh caa Lu4t D4u tu; d4y manh cong
tac pho bién, huéng dan va thio g& cac kho khan, vuéng mic cho
doanh nghiép, nha dau tu va co quan quan ly nha nuéc dé bao dam
thuc hién ddy du, nhdt quan cdc quy dinh cta Luat Dau tu va Luit
Doanh nghiép vé dau tu kinh doanh.

3) Xay dung ké hoach thu hut ddu tu va vin ban huéng dan dé thuc
thi c6 hiéu qua chinh sach thu hat dau tu c6 chon loc, chit lugng,
tap trung vao cac nganh st dung cong nghé cao, ky thuit hién dai,
dy 4n san xudt c6 quy mo 16n, du 4n dau tu tai viing nong thon st



5)

6)
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dung nhiéu lao dong, du 4n san xudt cic san phdm céng nghiép ho
trg, du an thuyc hién trong céc linh vyc xa héi héa dau tu theo quy
dinh ctia Luat Pau tu.

Xay dung chinh sich hé trg (nhu Luat hé trg DNVVN; ké hoach/
chuong trinh phat trién DNVVN ...) nhim khuyén khich sy phét
trién ctia loai hinh doanh nghiép nay va cic doanh nghiép dé bi ton
thuong trong qud trinh hoi nhap; hé trg doanh nghiép tham nhép
va phat trién thi truong thong qua cac kénh hgp tdc kinh té, xic tién
thuong mai va ddu tu, bao gém ho trg gidi quyét vuéng mic, kho
khan phat sinh tai cdc thi truong xudt khau...

Hoan thién cic quy dinh ctia phdp luit nham d6i mdi, nang cao
hiéu qua hoat dong cia DNNN theo hudng x6a bo va thu hep
cac uu dai, hé trg danh riéng cho DNNN; ddy manh c6 phan hoéa,
hoan thién mo hinh dai dién cha s6 hiu va co ché giam sat, cong bé
thong tin d6i v6i DNNN, bao dam DNNN hoat dong theo co ché
thi trudng va canh tranh binh ddng véi cdc thanh phan kinh té khac.
Tang cudng hé théng thong tin va chitc ning du bo vé thi truong
lao dong gitp cac co's6 gido duc va dao tao c6 thé dap tng nhu cau
vé ky nang hién tai va tuong lai ctia cic doanh nghiép.

Nghién cttu hoan thién co ché gidi quyét tranh chép gitta nha nuéc
va nha dau tu theo huéng c6ng khai, minh bach thu tuc tranh chédp
va tao co ché cong nhan va bao dam thuc thi phdn quyét ctia toa dn,
trong tai nudc ngoai, nham bao vé quyén, lgi ich hgp phép cua té
chitic, ca nhin trong hoat dong dau tu, kinh doanh.

D¢ khai thac t6i da tiém nang thu hut FDI caa EVFTA, Viét Nam
can nhanh chéng xem xét va don gian héa cac quy dinh hién hanh
vé dau tu va kinh doanh. Cac tha tuc hanh chinh phic tap, khong
can thiét va chua r6 rang da 1am nan long nhiéu doanh nghiép dén
tim co héi ddu tu. Diéu nay doi hoi mot y chi chinh tri1én va nhiéu
nguodn lyc nhim tao ra nhing thay d6i co ban va thuc tién trong
thoi gian téi d€ ting tinh canh tranh ctia nén kinh t€ va thu hut
thém FDI.
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9) Chinh phu ciing nén tip trung ning cao chit lugng dich vu tu
phap lién quan dén gidi quyét tranh chdp hgp dong va thac ddy
su phat trién cua cdc dich vu gidi quyét tranh chdp ngoai toa an
dé cdc nha déu tu c6 thé tin tudng hon vao moi trudng dau tu cua
Viét Nam.

II. CAI THIEN NANG LUC CANH TRANH VA MOI TRUGNG KINH DOANH
2.1. Moi quan hé giifa EVFTA va ning luc canh tranh quoc gia

Céc khia canh khéc nhau vé NLCT da dugc nhiéu t6 chiic nghién
ctu va xép hang, vi du nhu Bdo cdo Nang lyc canh tranh toan ciu
(GCI) ctia Dién dan Kinh té Thé gisi (WEF), Bio cdo Miic d6 thuan
lgi kinh doanh (Doing Business) caa WB, Béo cdo Chi s6 Ty do
kinh t€ caa Quy hé trg di san va Tap chi phé Wall, Chi s6 Quan tri
toan cau (WGI) ctia WB... Két qua phan tich cac chi s6 nay cho thdy
NLCT caa Viét Nam hién bi tut lai khd xa (Hinh 19), dic biét 1a so
v6i mot s6 nu6c ASEAN. Chi s6 vé thé ché cta Viét Nam chixép hang
thi 85/140 nudc trong ndm 2015, thip hon ding ké so véi cac nudce
ASEAN4, tham chi ca Lo (71/140). C4c chi s6 thanh phan vé mic
do san sang vé cong nghé, mtc do phic tap vé kinh doanh va mtc do
déi méi sang tao l1a nhiing chi s6 quan trong vé ning luc canh tranh,
nhung Viét Nam déu thdp hon cic nuéc ASEAN4. Vi viy, viéc thuc
hién VKFTA dugc ky vong sé tao co hoi cho Viét Nam cai thién cac

chi s6 lién quan.
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Hinh 19: Xép hang chi s6 GCl va mét sé chi sé thanh phan

N N NP A
Chi s6 nang luc canh tranh Pao tao va Gido duc bac cao
120 120
100 50 100 95 %6
83 87
78
80 - 80
60 | 60 |
40 40
20 20
0 - T T 0 -
Hiéu qua thj truong Mire do phd bién vé Ganh néng vé tha Giéo duc va Ty 1& nhap hoc Ty 1& nhap hoc Chét luong hé
hang héa rao can phi thué tuc hai quan dao tao bac phé théng dai hoc théng gido duc
quan cao trung hoc
e ) s s .- R . b ae ,
Do6i mdi sang tao R&D Phat trién Thj truong tai chinh
100 140
90 115
120 103
8 100
70 84
60 | 80
50 60 -
40 20 4
30 + 20 -
20
0 0
10 7 Phat trién thj Mirc o sén Mtrc a6 day Taichinh Mtc o sén
0 truong tai  covédich davédich thongqua cové vén
Déi mou sang Nang Iuc sang Chat lwong cac Su s&n co vé chinh vy tai chinh vu tai chinh  thj truong lién doanh
td chirc nghién cac nha khoa c6 phiéu
ctru khoa hoc  hoc va ky sw trong nwéc

Nguon: Chi s6 NLCT toan cdu (GCI) 2015-2016 cia WEF

EVFTA sé thic ddy mé rong “Quy mo thi trudng”™ mot trong
nhting chi s6 thanh phan quan trong ctia GCIL. Cu thé, chi s6 “quy m6
thi truong nudc ngoai” cua Viét Nam cling sé md rong nha gia tri xuit
khdu ting. Nhu da chi ra ¢ Chuong Nam, hang nam xuét khdu ctia Viét
Nam sé ting thém 4-6% so vé6i khi khong c6 EVFTA>. Viét Nam xép
hang 33 trong s6 140 nén kinh t& xét vé “Quy mo thi truong” trong chi
s6 GCI 2015-2016, trong d6 xép hang déi véi chi s6 thanh phan “Quy
mo thi truong nudc ngoai” 1a 25/140.

2 Xem thém tai http://news.zing.vn/Chinh-thuc-ky-ket-FTA-Viet-Nam--EU-post606527.
html.


http://news.zing.vn/Chinh-thuc-ky-ket-FTA-Viet-Nam--EU-post606527.html
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Thuc hién EVFTA, Viét Nam cam két x6a bo thué déi véi hang
xudt khdu cta EU, nho vdy diém s6 va xép hang cua chi s6 “Thué quan
thuong mai” sé dugc cii thién. Pong thoi, EVFTA sé tao co hoi cho
ngudi tiéu dung Viét Nam dugc lua chon nhiing hang héa phuhgp hon,
nho d6 cai thién chi s6 thanh phan “Chit lugng cua cac diéu kién vé
phia cdu-quality of demand conditions”. Do véy, Viét Nam hoan toan
c6 thé ky vong vao viéc cai thién tru cot vé “Hiéu qua cta thi trudng
hanghoa”.

T phia xudt khdu, viéc EU cit gidm thué quan sé giup hang héa
Viét Nam hudng loi thé vé gid so v6i hang héa cua cic nuéc khic nhu
Trung Dong, Trung Quéc va mdt s6 nén kinh t&€ ASEAN chua ky FTA
v6i EU; NLCT ctia hang héa Viét Nam so véi cac doi taic FTA tuong
lai ctia EU nhu An Do, Malaysia, Brazil,... sé dugc duy tri; va rui ro vé
“phdn cdp thién léch” sé duge giam thiéu (Dordi va cong sy, 2014).
Nhiing lgi thé nay sé goép phan cai thién chi s6 NLCT cta Viét Nam.
Bang 4 tom tit madi quan hé gitta EVFTA va cac chi s6 phu caa NLCT
cua Viét Nam:

Bang 4: Tém tat cac tac dong ctia EVFTA t6i NLCT

EVFTA Cac chi s6 thanh phan cia nang luc canh tranh

Thuong mai hang héa | Tru cét 10“Quy mo thi truong’, GCI
Tru c6t 6 vé “Hiéu qua thi trudng hang hoa”, GCl

Hai quan va thuan lgi | Chi s6“Giao dich thuong mai qua bién gigi”, DB

héa thuong mai Tru cdt 6 v& “Hiéu qua thi trudng hang héa’, GCI

Chi s6 “Hiéu qua thuc hién thu tuc hai quan va giai
phoéng hang” (Hai quan), LPI

TBT va SPS Tru cot 6 vé& “Hiéu qua thi trudng hang héa’, GCl
Thuong mai dich vu Tru c6t 5 vé “Pao tao va Gido duc bac cao”, GCI
Tru cot 12 vé “Déi méi sang tao’, GCl

Tru cot 8 vé “Phét trién thi trudng tai chinh’, GCl

Tru c6t 9 vé “San sang vé cong nghé”, GCI
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Cam két vé lao dong Chi s6 “Quy dinh vé thi trudng lao dong’, DB

Tru cét 7 vé “Hiéu qua thi trudng lao déng’, GCl

Nguon: Tdc gid tong hop
Chii thich: GCI, chi s6 NLCT toan cdu; DB, chi s6 thudn lgi kinh doanh-doing business;
LPI- chi s6 hoat dong logistic

2.2. V& cai thién hai quan va thuan lgi hoa thuong mai

Mic du c6 nhiéu khia canh khdc nhau lién quan dén NLCT va
MTKD, yéu t6 truc tiép tac dong ttt EVFTA la cic quy dinh vé thudn
loi hoa thuong mai, tha tuc hai quan. Trong EVETA, cdc cam két trong
viéc tao thudn lgi cho hai quan va thuong mai dugc trinh bay trong
Chuong S va Chuong 20 - Quy udc vé hgp tic quin ly trong hai quan
ctia EVFTA. Cac chuong nay bao gom nhiing cam két vé hai quan;
Thudn lgi héa thuong mai; Ho trg trong hai quan; Hop tic gitta hai
quan hai bén. Hau hét cic cam két nay dugc cho la sé thuc hién ngay
khi Hiép dinh c6 hiéu luc.

Viét Nam la moét thanh vién cia Cong udc Kyoto vé don gidn hoa
va hai hoa héa thu tyc hai quan. Hau hét cac cam két lién quan trong
EVFTA déu dya trén Cong udc nay. Viét Nam da thuc hién cai cich
quan trong dé tuan tht cam két trén. Luat vé Hai quan dugc stia déi
vao nam 2014. Vi vdy, trén thuc té, c6 su tuong thich rit cao gitta khung
phdp ly hién hanh va EVFTA. Cu thé, cdc vin dé sau d4y sé khong can
stia d6i: cdc thu tuc hai quan, bao gom ca tha tuc danh gia hai quan,
1a phu hop véi céc tiéu chudn dugc quy dinh trong Céng udc Kyoto;
Cam két vé tao thuén 1i va ho trg hiéu qua cho qua canh va chuyén tai
(biéu S, 6), méi gidi hai quan, kiém tra trudc khi xudt hang, xem xét va
khang cdo, quan hé véi cong dong, minh bach trong thu tuc hai quan
(Diéu 15).

Nhin chung, Viét Nam da ddp tng tdt ca cic cam két vé Hai quan
trong EVFTA, trtt Khoan 1, Diéu S (Chuong Hai quan va Thuén lgi
héa thuong mai) yéu cdu don gian héa va minh bach héa thu tuc cho
cac cha thé kinh té, gom ca cic DNVVN. Theo quy dinh ctia Luat Hai
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quan cta Viét Nam (2014), mtc xuét khiu t6i thiéu dé dugc hudng uu
dai thué quan dugc quy dinh 6 mitc kha cao, dan dén rt it DNVVN cé
thé dap tng diéu kién nay. EVFTA ctng yéu cau dam bao co ché thuc
thi hiéu qua tha tuc hai quan. Trong thuc té co ché dam bao thyc thi
hiéu qua (khong chi riéng trong linh vyc hai quan) day la van dé dang
khd yéu ¢ Viét Nam.

Vé kiém tra chuyén nganh d6i véi cac co quan hai quan, nhiing
két qua s6 bo cho thdy cic quy dinh ti nhiing co quan nay chua hoan
toan dép ting cic cam két trong EVFTA, gém it nhdt ba nhém cam
két: 4p dung céc ky thuit hai quan hién dai (dénh gia rui ro, cic
phuong phdp kiém todn sau théng quan nhim don gian héa va tao
thuén lgi cho viéc nhéap va xudt héng) ; Phi va 1¢ phi hai quan (Khodan
1, Diéu 10): khong cao hon mtc trung binh, hodc khong dya trén gia
tri ciia hang hoa.

Mic du viéc stra d6i truc ti€p quy dinh vé hai quan 1a khong nhiéu,
rdt nhiéu khia canh khéc caa MTKD dang c6 nhiéu vin dé ton tai. Pac
biét, giong nhu trong truong hop dau tu, vin dé cta Viét Nam van la
hiéu luc thyc thi ctia quy dinh con yéu. Diéu nay ham y ring téc dong
gian tiép caa EVFTA 16n hon nhiéu so véi tac dong truc tiép ti viéc stia
dai va b6 sung khung khé phap 1y cho cai thién MTKD.

Viéc thuc hién cdc cam két vé thuén lgi héa thuong mai trong
EVFTA sé m&ra cohoi cho Viét Nam cdi thién mét s6 chi s6 lién quan
t6i nang lyc canh tranh, bao gom: “Giao dich thuong mai qua bién
giéi” (caa WB), “Hiéu qua thi trudng hang héa” (ctia WEF); va Chi s6
“Hoat dong Logistic” (cia WB). Theo bdo cdo Doing Business 2016
cua Ngan hang Thé gidi, chi s6 “Giao dich thuong mai qua bién gi6i”
ctia Viét Nam hién ding vi tri 99/189, trong d6 thoi gian thuc hién cac
tht tuc xudt khdu 1a 147 gid (trong d6, 140 gid thuc hién cac tha tuc
hai quan va quan ly chuyén nganh), nhap khiu 1a 177 gid (trong do,
170 gid thuc hién cdc tha tuc hai quan va quan ly chuyén nganh, xem
Bang S).
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Bang 5: Thai gian thuc hién cac tha tuc xuat khau, nhap khau
va xép hang

Xép hang | Thaigianlam | Thaigian lam Thoi gian van
th{ tuc xuat thd tucnhdp | chuyén trong noi
khau (gi®) khau (gi®) dia (gio)
Malaysia 49 30 34 12
Philippines | 95 114 168 4
Singapore | 41 16 36 2
Thailand 56 62 54 2
ASEAN 4 60 56 73 5
Vietnam 99 140 170 7

Chii y: Thai gian lam thi tuc véi co quan hdi quan va quan 1y chuyén nganh (gio)
Nguon: Doing Business, WB 2016

Theo noi dung cam két cia EVFTA vé hdi quan va tao thuédn loi
thuong mai, Viét Nam sé phai thyc hién don gian hoa, hién dai hoa thu
tuc, dong bo hoa dirliéu va thu tuc hai quan va quan ly chuyén nganh; ap
dung quan Iy rai ro va chuyén manh sang hiu kiém, thay vi kiém tra truéc
thong quan nhu hién nay; ting dung c6ng nghé thong tin, két ndi trao dai
datliéu gitta doanh nghiép, hai quan va cic co quan quan Iy chuyén nganh
khac. Két qua thuc hién cac cam két nay sé giam thai gian va chi phi thuc
hién céc tha tuc xudt khdu, nhip khdu hang hoéa. Theo két qua nghién
ctiu ctia Olin McGill (2014)%, néu gidm dugc 1 ngay thuc hién tha tuc
hai quan c6 thé tiét kiém cho nén kinh t€ Viét Nam 1,6 ty USD. Nho do,
chi s6 Giao dich thuong mai qua bién gidi ciia Viét Nam sé céi thién, gop
phin nang hang vi thé MTKD va sau d6 1a NLCT cuaa nén kinh té, gép
phan thyc hién muc tiéu dat mic trung binh caa ASEAN 4 nhu Nghi
quyét 19 caa Chinh phu vé cii thién MTKD va ndng cao NLCT.

3 http://english.vietnamnet.vn/fms/business/114092/businesses-applaud-customs--decision-
to-simplify-procedures.html.
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Viéc don gian héa céc tha tuc hai quan va thuan lgi héa thuong
mai theo cdc cam két trong EVFTA cting c6 nhiing tic dong thuén lgi
déi véi viéc cdi thién try cot “Hiéu qua cua thi trudng hang héa” (theo
céch tiép can cia WEF). Hién tai, xép hang cta Viét Nam déi véi cic
chi s6 thanh phén cua chi s6 “Hiéu qua cta thi truong hang héa” cing
rdt khiém t6n. Vi dy, xép hang vé mtic d6 phd bién cta cac hang rao phi
thué quan va ganh nang vé cic tha tuc hai quan tuong tng la 100/140
va 90/140 (Hinh 19).

2.3. Mt so van dé khac

Céc cam két vé hai quan va thudn l¢i héa thuong mai cia EVFTA
gitp Viét Nam c6 thé cai thién Chi s6 Hoat d6ng Logistic (LPI). Theo
xép hang tong thé ctia chi s6 LPI nam 2014, NLCT ctia Viét Nam xét
vé hoat dong logistics xép thit 48 trong s6 166 nudc, trong d6 xép hang
vé chdp hanh thu tuc hai quan va théng quan hang héa la 61. Do vay,
viéc thuc hién cic cam két vé hai quan va thuédn lgi héa thuong mai sé
giup cai thién chi s vé hai quan va ning cao thd hang caa Viét Nam
trong chi s6 LPL

Viéc thyc hién céc bién phap TBT va SPS (sé thdo luan trong
Chuong Bay) tit yéu sé tac dong téi tru cot “Hiéu qua cuda thi trudng
hanghéa” (theo cich tiép can cia WEF vé nang lyc canh tranh), nhung
hién van chua c6 da bing chiing xac dinh nhiing tic dong nay la tich
cyc hay tiéu cuc. Tuy nhién, theo cic cam két gitia Viét Nam va EU,
Viét Nam sé chi ép dung it hang rao ky thudt hodc nhiing yéu cdu ¢ miic
do vira phai d6i véi hang nhéap khéu tit EU; dong thoi viéc Viét Nam
thac ddy thuc hién cdc tiéu chudn qudc t€ d6i véi cic yéu cdu vé TBT
va cam két ctia Viét Nam trong viéc cong nhan cdc nhan hiéu hang héa
va Chiing chi hgp chuén d6i v6i 6 t6 (COC) sé tao thuan lgi cho viéc
xudt khdu hang héa tit EU vao Viét Nam. Nh6 cic yéu t6 nay, cic hang
rao thué quan tir Viét Nam sé dugc cit gidm, nho d6 cai thién tru cot vé

“Hiéu qua cua thi trudng hang héa”.
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Céc cam két vé dich vu gido duc sé c6 dong gop tich cuc vao tru cot
nay. Viéc tao thudn lgi cho cdc nha d4u tw EU cung cdp dich vu gido duc
trung hoc va béc cao hon, gido duc cho nguoi l6n va cic dich vu gido
duc khac (nhu dao tao ngoai ngit) sé mang dén co hoilya chon dich vu
gido duc, dao tao da danghon va chit lugng dich vu t6t theo tiéu chudn
EU, nh& vay tao co hoi cai thién mot s6 chi s6 thanh phan ctia nang luc
canh tranh, bao gom: ty 1¢ nhdp hoc phé thong trung hoc; ty 1é nhap
hoc dai hoc; chit lugng hé thong gido duc. Hién nay, Viét Nam ding &
ntra cudi bang xép hang (vi tri 95/140 nén kinh t&) vé chi tiéu “Dao tao
va Gido duc béc cao”, trong d6 vi tri xép hang cta ba chi s6 thanh phan
ké trén 1an lugt 12 96, 87 va 78.

Viéc Viét Nam md ctia thi trudng d6i véi cac dich vu nhu chuyén
mon, nghién ctiu va phat trién, xay dung va dich vu ky su lién quan sé
giup cai thién tru cot “D6i méi sing tao”, trong d6 tac dong truc tiép
t6i cdc chi s6 thanh phén nhu: “Ning luc sang tao” (hién dung vi tri
81/140); “Chit lugng cic t6 chic nghién cttu khoa hoc” (hién & vi tri
95/140); va “Su sin c6 vé cac nha khoa hoc va ky su” (vi tri 75/140).

Viét Nam da cam két thic ddy thudn loi héa thuong mai cho cac
nha diu tu EU d6i véi cac dich vu tai chinh (bao gém bao hiém va
dich vu lién quan, dich vu ngan hang va dich vu tai chinh khac, chiing
khodn). Viéc thuc hién cam két ndy sé gitp cai thién tru cot “Phat
trién thi truong tai chinh”; truc tiép tic dong téi cac chi so thanh phan,
gém: “Miic do sdn c6 vé dich vu tai chinh”; “Mic d6 day da vé dich vu
tai chinh”; “Huy dong vén qua thij truong cd phiéu”; va “Muc do san
c6 vé von lién doanh”. Try cot nay caa Viét Nam hién dang 6 vi tri ntta
cudi ctia bang xép hang, trong d6 mot s6 chi s6 thanh phan & thit hang
rat thap.

Cam két mé ctra thuong mai vé dich vu vién thong cing dugc ky
vong giup cdi thién try cot “San sang vé cong nghé” (hién & vi tri thip
92/140) théng qua tic dong tich cuc téi chi s6 thanh phan “Thué bao
di dong bang thong rong” (hién & vi tri 83/140 nén kinh t¢).
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III. CAC TAC DONG VE THE CHE DOI V61 CAI CACH DNNN

3.1. Cac cam két vé DNNN

Céc cam két vé DNNN dugc trinh bay ro trong Chuong 10 cua
EVFTA va quy dinh rai ric 6 mét s6 chuong khac nhu chuong vé mua
sdm cong va chuong vé dau tu. Chuong 10 khong chi bao gém cdc cam
két vé DNNN ma con vé cic cong ty doc quyén va cic cong ty dugc
uu dai**. EVFTA khong ngin can bat ky bén nao thanh lip hoidc duy
tri cic DNNN hay chi dinh hodc duy tri ddc quyén hay trao uvu dai
cho DNNN. Tuy nhién, EVFTA yéu ciu khong phin biét d6i xu va
hoat dong cia DNNN phai duya trén nguyén tic thuong mai khi mua
hoac ban hang héa/dich vu. Hiép dinh ciing yéu cdu su minh bach vé
thong tin cia cic DNNN, bao dam tach bach gitta quan Iy nha nuéc va
quan ly doanh nghiép. EVFTA ciing khong khuyén khich caic DNNN
khong thudc pham vi ctia Hiép dinh nay hoat dong theo nhiing cich
thic khong nhdt quan vé6i cdc cam két caa Hiép dinh.

Nhin chung, diém quan trong nhit ma EVFTA cam két 1a trdnh
cac hanh vi phén biét d6i xt va hoat dong khong theo nguyén tic thi
truong. Vé nguyén tic khong phan biét d6i xti, day la nguyén tac dugc
thuc hién ti khi Viét Nam gia nhdp WTO, nén da dugc quy dinh san
trong cdc quy dinh m&i ddy ctia Viét Nam. Luét vé canh tranh (Khoan
4, Diéu 3) da quy dinh kha chi tiét vé van dé niy. Vé hoat dong theo
nguyén tic thuong mai, do mét s6 quy dinh vé muc tiéu hoat dong cua
DNNN con bi dan chéo gitta muyc tiéu loi nhudn va muc tiéu xa hoi,
cong cong, viéc dim bao hoat dong dung theo nguyén tic nay la mot
thach thiic 16n. Cang thong qua cac luat, nhiing quy tic khac lién quan
t6i minh bach hodc sy can thiép ctia cic co quan quan ly ciing da dugc
dam bao, do vay nhin chung tuong thich véi EVFTA.

Dbiém khong tuong thich khd 16n la dinh nghia vé DNNN. Dinh
nghia vé DNNN réng hon so v6i Luat Doanh nghiép 2014 (Khoan 8,

24Trong cudn sach nay goi chung la DNNN.
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Diéu 4). Trong Luit ndy, chi ¢é cdc cong ty thudc sd hitu 100% von nha
nuéc mdi dugc xdc dinh la DNNN. Trong EVFTA, DNNN khong chi
dugc x4c dinh bdi nguén vén s& hitu (hon 50%) ma con béi cach dua
ra quyét dinh chién lugc caa cdc DNNN, hodc ty 1é nhéan sy dugec Nha
nudc chi dinh trong cdc DNNN (néu chinh phu c6 quyén tic dong dén
cac quyét dinh c6 tinh chién lugec cia DNNN hoac chi dinh hon mét
ntia s6 thanh vién trong hoi d6ng quan tri ctia doanh nghiép). Tuong
ty, cac dinh nghia lién quan t6i “doanh nghiép dugc trao cic quyén
ddc biét hodc dic quyén”, “doanh nghiép dic quyén” cé lién quan
trong Diéu 1 caa EVFTA khong dugc quy dinh r6 trong cac luit hién
hanh nhu Luat Doanh nghiép, Luit Dau tu hay Luit Canh tranh, Luit
Thuong mai. Vi dy, trong EVFTA, “doanh nghiép dic quyén” dugc
dinh nghia tuong d6i rong, d6 1a “mot chii thé, mét nhém cdc chii thé
hodc co quan chinh phii va bt ky chi nhdnh/céng ty con nao tham gia vao
mot hoat dong thuong mai & mot thi truong lién quan thudc lanh thd cia
mot bén ma dugc chi dinh la nha cung iing hodc ngui mua duy nhdt déi véi
mot hang héa va dich vy nao dé; khong bao goém chii thé dugc trao quyén
SHTT déc quyén...” Trong hé théng quy dinh hién hanh caa Viét Nam
khong c6 khai niém nay, trir khai niém “ddc quyén nha nuéc” dugc quy
dinh trong dy thao nghi dinh sdp dugc ban hanh va Diéu 11 cta Luat
Canh tranh.

Phy luc ctia chuong DNNN trong EVFTA quy dinh mét loat cac
truong hop ngoai 1é khong thudc dién diéu chinh caa EVFTA, gom ca
truong hop vé tai cdu trac DNNN, cdc muc dich vé xa hoi va cdc muc
dich co6ng cong. Ngoai ra, c6 it nhit bay DNNN hodc nhém DNNN
v6i mot s6 hoat dong cu thé>.

Nhu vdy, nhiing yéu cdu diéu chinh tryc tiép dé phtthgp v6i EVETA
khong nhiéu, ngoai trit dinh nghia vé cic DNNN?. Tuy nhién, nhu da

25 PVN, EVN, VINACOMIN, SCIC, DATC, Vietnam Airline, cac DNNN trong linh vuc xuat
ban, in an.

26 Ngay ca vai sy khéng tuong thich nay, Luat vé thuc hién cac diéu udc quéc té cho phép
st dung dinh nghia vé DNNN cla EVFTA khi giai quyét cac van dé lién quan dén EU.
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dé cip & trén, hiéu luc thuc thi va thuc hién hodc co ché dam bao viéc
thuc hién cac quy dinh hién hanh cang nhu cdc cam két caa EVFTA la
vin dé nan giai hon d6i véi Viét Nam. Do vay, Chinh phua can quan tdm
nhiéu hon t6i vin dé hiéu luc thuc thi va hiéu qua cta cic quy dinh vé
DNNN.

3.2. Nhitng quy dinh hién hanh vé DNNN va viéc thuc hién

Sau gan 30 nim d6i m&i, hé théng vin ban luét cta Viét Nam da tao
14p mot hé thongluat phap theo hudng théng nhit gita DNNN, doanh
nghiép tunhén trong nudc va doanh nghiép FDI. Tt mot hé thong luét
phap c6 su phan biét d6i xtt cao, dua ra nhiéu uvu dai cho cic DNNN
trong viéc tiép cin cic nguon luc quan trong nhu lao dong, dat dai va
von, hién nay hé thong luat phap da dan dugc cai thién theo huéng
tao ra mot MTKD binh dédng hon gitta DNNN va cic doanh nghiép tu
nhéin. Luit vé DNNN da dugc hgp nhét v6i Luat Doanh nghiép, von
truge day dugc danh cho cic doanh nghiép tu nhan, dé tao ra moét bo
luit théng nhit cho cdc doanh nghiép Viét Nam vao nam 200S. Hién
nay, Ludt cac t6 chic tin dung, Luat dat dai, Bo luit lao dong va phap
ludt c6 lién quan khong cé quy dinh phéin biét d6i xtr, tao lgi thé hodc
gdy kho khan cho mot loai hinh doanh nghiép nao. Nhin chung, tri
mot s6 trudng hop ngoai 1¢, viéc phan biét doi xit theo ngudén goc s
hiiu caa doanh nghiép khong dugc dé cap trong hé théng phap luit

hién nay.

3.2.1. Canh tranh binh ding giita DNNN va cdc logi hinh khdc

Theo Luit Canh tranh, Luit Thuong mai, B6 Luét Dén su va cic
van ban phap luat khac, DNNN chju sy diéu chinh ctia phép luat chung
vé canh tranh va chéng doc quyén. Phép luat vé giai thé va phd san ctia
Viét Nam 4p dung chung, khong phén biét DNNN hay doanh nghiép
tu nhan.

Tu gitta ndm 2010, toan bd cic DNNN da chuyén d6i thanh
cdc cong ty c6 phan va cdc cong ty trich nhiém hiu han nhu doanh
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nghiép tu nhan. Chu sé htu nha nuéc c6 trich nhiém chinh ding
doi véing va cac nghia vy tai san khéc cta cong ty trong pham vi vén
diéu 1é¢ ma nha nuéc déng gép. Luat Doanh nghiép, Luit Dau tu, Luat
Thuong mai va mot s6 quy dinh phép luit c6 lién quan da dua ra cac
quy dinh vé khéi sy kinh doanh, dang ky kinh doanh, cdm, danh sach
cdc nganh nghé kinh doanh han ché/c6 diéu kién. Nhiing quy dinh
nay vé mit nguyén tic la khong phan biét gitta DNNN va cic doanh
nghiép tu nhan.

Trong quan hé thuong mai, hé thong phdp lybdo dam nguyén tic ty
do tham gia hgp dong. Cac DNNN va cdc loai hinh doanh nghiép khac
6 toan quyén tim kiém, ky két va thuc hién cac hgp dong kinh doanh
v6i cac doi tac kinh doanh khic; va tuan theo cdc quy dinh chung vé giai
quyét tranh chip hgp dong. Khong phan biét doi xit dya trén trén sé
htiu trong cac quy dinh phép ly va chinh sach d6i véi thuong mai trong
nudc, xudt khiu, nhap khéuy, luu thong hang héa va dich vy trong nuéc,
cdc san phdm cua doanh nghiép.

Quy dinh vé quan ly nha nudc vé ddu tu tén trong quyén ctia cic
doanh nghiép trong viéc tién hanh kinh doanh, d4u tu va chiu trach
nhiém mot cach chinh ddng. Quén Iy nha nuéc dugc thuc hién dya
trén co sd du an thay vi s6 hitu kinh t€, tap trung tao diéu kién thuén lgi
va hé trg khuyén khich ddu tu caa cic doanh nghiép. Theo quy dinh,
cdc DNNN va doanh nghiép tu nhén c6 quyén tuong ty nhau trong
viéc thuc hién dau tu phét trién, gom ca viéc st dung va xay dung co s6
ha tang pht hgp véi cac ké hoach theo viing, nganh do Nha nuéc phé
duyét; tu quyét dinh dau tu phtt hop véi cac quy dinh phap ly vé dau
tu; st dung c6 phdn va tai san cho muc dich gép von vao cic doanh

nghiép khac.

3.2.2. Nén tdng thj truong/nguyén tic thuong mai

Vé nguyén tic hoat dong dua trén cic quy tic thi truong lién quan
t6i khai niém “nguyén tdc thuong mai-commercial consideration” trong
EVFTA va méi quan hé gitta chinh phti va DNNN, nhin chung, pham
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vi va muc d¢ can thiép cta chinh phua vao cic DNNN da dugc diéu
chinh mét cdch co ban dé pht hop véi cic thong 1é qudc té.

DNNN la déi tugng ctia quan Iy nha nuéc vé tai chinh nhu doanh
nghiép khic. Quy dinh vé thué, phi, 1é phi, tai chinh doanh nghiép,
ké todn, kiém todn, gid da 4p dung chung cho moi loai hinh doanh
nghiép khong phan biét hinh thiic s hitu. Quyén tu do dinh gia mua
- ban hang héa, dich vu dugc bao dam theo khung khé chung. Phap
ludt hién hanh da trao cho cidc doanh nghiép dugc quyén dinh gid
theo thi trudng, trit cdc san phdm, dich vu thudc quyén diéu tiét gid
ctia Nha nudec.

Vé gid mua - ban hang héa, dich vy, nhiéu DNNN san xudt cung
tng san phdm, dich vu thudc danh muc san phdm, dich vu do Nha
nudc dinh gid theo quy dinh cua Luat Gia (2012), trudc hét 1a “hang
héa, dich vu thudc linh vyc d6c quyén nha nudc san xudt, kinh doanh”
(Piéu 19), nhung dén nay van chua vin ban nao cdng b6 mot cach day
du, théng nhét va r6 rang vé danh muc nay.

Mot diém con ton tai d6 1a hé thong vin ban hién hanh chua quan
tam thoa ddng dén viéc ché dinh cac bién phdap can thiép gia d6i véi cac
nganh, linh viic c6 “ddc quyén DNNN”. Co ché dinh gia cia DNNN
trong nganh dién, xdng ddu, nha dét chua theo co ché thi truong, ma
tinh theo chi phi binh quéin dai han trén co s& chi phi thong ké hach
todn gid thanh thiéu d¢ tin cdy. Gid xing ddu trén danh nghia da dugc
chuyén sang co ché thi trudng cé sy quin ly cia Nha nudc tit nam
2008, tuy nhién dén nay chua thyc hién dugc. Nghién cttu Nghi dinh s6
83/2014/ND-CP vé kinh doanh xing ddu (c6 hiéu luc tit 1/11/2014
dé thay thé Nghi dinh 84/2009/ ND-CP) cho thdy, d6i méi co ché
dinh gia xdng ddu chua manh mé, Nha nuéc giao quyén dinh gid cho
doanh nghiép nhung van tham gia diéu chinh gid.

3.2.3. Tiép cdn thij truong va nguon lyc
Nhu da dé cap, trong EVFTA, Viét Nam cam két ring cic DNNN
sé khong dugc nhan cac d6i xtt khic biét, va Chinh pht sé trg cdp cho
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cdc DNNN dua trén nguyén tic minh bach va chi danh cho muyc dich
thuc hién chinh sich c6ng. Trén thuc t€, quan ly ctia Chinh phu va hoat
dong caa cac DNNN da khong théng nhat v6i nhiing cam két néu trén.
biéu nay dugc thé hién & cic diém sau:

- Tiép can thi trudng: Cac DNNN van dugc huéng nhiing d6i xu
uu dai trong viéc tiép cin cdc thi trudng quan trong. Hién tai, DNNN
gitt doc quyén hodc kiém soat hodc chi phoi cic thi trusng nhu khai
thdc mo, xing dau, vién thong, tin dung, ning lugng,... Trén thuc t&
doanh nghiép tu nhan kho tiép cin cdc thi truong nay do nhiing yéu
cdu d6i véi viéc tiép can thi trudng rat nghiém ngit, chi c6 cic DNNN
mdi ddp tng dugc, hodc khong thi cdic DNVVN va doanh nghiép tu
nhan cing khé c6 thé canh tranh dugc véi cic DNNN do NLCT cua
ho trong nhiing nganh nay thap hon.

- C4c DNNN dugc hudng uu dai trong viéc ti€p can cac khoan vay:
Vé nguyén tic, tit ca cac doanh nghiép dugc phép huy dong von va cac
khodan vay thong qua phat hanh trdi phiéu doanh nghiép; cac khoan
vay tt ngan hang thuong mai va cac t6 chuc tin dung, cdc khoan vay tit
nudc ngoai c¢é hodc khong cé bao lanh ctia Chinh phu; cho vay lai tu
cac khodn vay nudc ngoai cia Chinh phu, cdc khoan vay ti cac t6 chic,
ca nhéin theo hop dong kinh té. Tuy nhién, trén thyc té§, DNNN duong
nhu van nhdn dugc nhiéu uu dai hon trong viéc tiép can cac khoan vay
so véi cdc loai hinh doanh nghiép khic. Theo diéu tra doanh nghiép
nim 2012 caa Téng cuc Thong ké, cic DNNN chi chiém duéi 1% tong
s6 doanh nghiép, nhung lai chiém téi 37% tin dung do hé théng tai
chinh chinh thtic cung cdp. Tuong tu, 796 doanh nghiép 100% vén
nha nudc trong nim 2013 ng téi 1.723 nghin ty déng (tuong duong
48% GDP), trong d6 riéng 108 tap doan, tong cong ty1a 1.514 nghin ty
déng (tuong duong 42% GDP).

Thyc trang ndy bit nguén ti bon nguyén nhan chinh sau: (1) Céc
ngan hang thuong mai nha nuéc cung cdp tin dung cho cic DNNN
dé dang hon so v6i cidc doanh nghiép tu nhan vi trén thuc té viéc cho
vay d6i v6i cdc DNNN dudgc tin 14 sé it rti ro hon; (2) Céc DNNN c6
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lgi thé hon trong viéc tiép cin cic khoan vay ti nudc ngoai*’. Mic du
Luit vé Quéin ly N¢ cong da quy dinh r6 nhiing trudng hgp sé dugc
Chinh pha bao lanh, nhung nhiéu dy an thudc doi tugng nay lai la cac
du én quy mo 16n nhu khai thdc mo, dién, nang lugng,... do cic DNNN
van hanh; (3) Mot s6 DNNN dugc phép tiép can nguén vén ddu tu tir
NSNN; (4) Nhiéu DNNN c6 diéu kién thuan lgi hon trong viéc tié€p
can dat dai stt dung dé ky quy cho cac khoan vay tuong lai tir hé thong
ngan hang.

3.2.4. DNNN va mua sdm cong

Mua sim ctia cdc DNNN vé co ban da dugc loai trit khéi mua sim
cong trong nhiéu nam, it nhat la vé mat phap ly. Chinh pha khong coi
DNNN la mét cong cu dic biét d€ chiu trdch nhiém vé cic hoat dong
mua sim. Mot s6 DNNN c6 thé tham gia vao qud trinh mua sim coéng
nhung phai tudn cac quy tic kinh té thudn tuy, cac quy dinh vé ddu thau
va canh tranh binh déng véi cicloai hinh doanh nghiép khéc. Trén thuc
té, mot s6 khodn mua sdm cong quy moé 16n da dugc thuc hién béi cac

27 B4o cdo clia Chinh phu trinh bay tai cudc hop cia Quéc hoi dugc té chiic vao cudi
nam 2014 cho thay téng s6 ng ton dong clia tap doan va cac tap doan kinh té 13 325.936
nghin ty dng, trong d6 cho vay lai tir ODA ctia Chinh phti la 125.061 nghin ty dong; Cac
khoan vay nudc ngoai dugc Chinh phii bao lanh la 122.543 ty dong; Va phan con lai la
cac khoan vay tu quan ly clia cac tap doan va cac tap doan kinh té. Cac cong ty ng cac
khoan vay nudc ngoai I6n bao gém cac cdng ty me cla Tap doan / Téng céng ty nhu
Tap doan Bién luc Viet Nam (114,577 nghin ty déng), Ty déng, Téng cong ty Than Viét
Nam (17,653 nghin ty dong), Vietnam Airlines (29,205 nghin ty déng), Tap doan Dau khi
Viét Nam (17,147 nghin ty déng), Téng cdng ty Hang khéng Viét Nam (8,522 nghin ty
déng). Trong khi d6, theo Cuc Quan ly ng (Bé Tai chinh, tinh dén ngay 31 thang 10 nam
2013, tich |y gia tri bao lanh cta Chinh phu d6i véi cac du an vay ng nudc ngoai va phat
hanh trai phi€u dat 15,38 ty USD (gan 308 ty déng), trong d6 80 du an van phai chiu
trdch nhiém tra ng, va 20 du an da hoan thanh trach nhiém trd ng. Bdo lanh phat hanh
trai phiéu cho muc dich chuyén ng trong trudng hgp Vinashin chi chiém 4,08% tng
ng, con lai la cho 7 du an cla cac hang hang khéng (chiém 1,87%), 17 du én xi mang
(8,96%), 49 du an dién (53,68%), 7 du an xang dau (gan 5%).
(http://www.thesaigontimes.vn/Home/taichinh/tiente/110875/Bao-lanh-vay-no-cua-
Chinh-phu-gia-tang.html)


http://www.thesaigontimes.vn/Home/taichinh/tiente/110875/Bao-lanh-vay-no-cua-Chinh-phu-gia-tang.html
http://www.thesaigontimes.vn/Home/taichinh/tiente/110875/Bao-lanh-vay-no-cua-Chinh-phu-gia-tang.html
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doanh nghiép khong phai la cic DNNN, dic biét la cic doanh nghiép
nudc ngoai c6 uy tin va kha nang canh tranh cao.

3.2.5. Su can thiép ciia chinh phiu

Su can thiép ctia chinh phu d6i véi hoat dong caia DNNN da giam
dang ké cuing véi quad trinh ti co cdu va ¢6 phan héa cic DNNN ngay
cang manh mé. Diéu nay gitp tao thudn Igi cho viéc phat trién mot nén
kinh t& thi trudng ddy da va budc cic DNNN phai tuin tha cic thong
1é qudc té. Qua trinh nay gitp Viét Nam gidm nguy co vi pham nguyén
tic d6i xt qudc gia dugc quy dinh trong EVFTA.

3.2.6. Rang budc ngdn sdch va yéu kém vé ky ludt tai chinh

Theo mot nghién ciu caa CIEM (2015) phép luit vé DNNN cé
cac quy dinh kh4 chat ché vé ngin sich va tai chinh d6i véi DNNN, tuy
nhién, viéc thuc hién nhiing quy dinh nay van chua hoan toan tuan thu,
diéu nay thé hién & hai vdn dé cha yéu sau: (1) nhiéu DNNN vi pham
nguyén tic rang budc tai chinh cting ma khong bi xtt ly. Vi dy, dau tu,
mua sim khong hiéu qud, quin ly chi tiéu long léo dan dén thua l6.
Chinh phu cing chua gidm sat va theo déi day du, kip thoi, hau qua la
hién tai nhiéu doanh nghiép c6 ng phai tra cao gdp nhiéu l4n vén chu
s6 hiiu, nguy cd d6 v& cao; (2) van c6 nhitng DNNN dugc vu tién hd
trg dudi hinh thiic mién thué, gia han ng, x6a ng. Trong mot s6 trudng
hgp, Chinh pht da c6 nhiing bién phap hé trg giao cho cic DNNN
va té chuc tai chinh khdc mua lai hodc chuyén ng, d6i ng ldy ¢S phan.
Thuc té nay gép phan lam lan toéa hé qua ctia ng cia DNNN trong nén
kinh té.

3.2.7. Tudn thi cdc thong I¢ quéc té

EVFTA khuyén khich cic DNNN tuan tha theo thong 1é qudc té
(Khoan 1, Piéu §). Né6i chung, khung khé quan Iy DNNN tai Viét Nam
da phan ndo tuan thu cdc quy tic do OCED quy dinh (2005) “Khung
khé phap ly va quan 1y déi véi cic DNNN phai bao dam tao ra mdt san
choi binh didng dé thuc ddy canh tranh cong bang gitta DNNN va cac
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doanh nghiép tu nhan nhim ngan chin nhiing méo mo cua thi trudong”.
Su tudn tha caa Viét Nam d6i véi cdc quy tic cu thé dugc tom tit trong
Bang 6 dudi day:

Bang 6: Su tuan tha cua Viét Nam vé van dé DNNN

Théng lé quéc té (OECD, 2005)

Panh gia thuc tién Viét Nam

Can co su phan dinh rd gitia chic nang
s& htu va cac chic nang khac cta nha
nudc c6 thé anh hudng t6i diéu kién
hoat déng cdia DNNN, dac biét la chuc
nang diéu tiét thj trudng.

Co ban chua dugc tuan thd. Theo Nghi
dinh 99/2012/NB-CP, cac co quan
quan ly nha nudc (co quan diéu tiét thi
trudng) van la co quan chd s& hiru doi
vGi cac DNNN, méac du da cé nhiing né
luc nham giai quyét van dé nay, nhung
day van la khé khan 16n nhat trong
qua trinh cai cdch DNNN.

Chinh phi can né luc don gian hda
va hop ly héa thong 1é hoat déng va
khuén khé phap ly cho DNNN. Khuén
khé phép ly cdn cho phép chi ng gay
suc ép doi ng va khdi xudng tha tuc
pha san.

Tuan thd mo6t phan. DNNN té chuc
theo Luat Doanh nghiép, la d6i tuong
clia Luat Pha san.

Kho phé san DNNN trong thuc té. Mot
s6 van ban dac thu cda cong ty TNHH
mot thanh vién do Nha nudc lam chi
s& hiru dua ra qua nhiéu ngoai lé.

Bat ky nghia vu va trach nhiém nao ma
DNNN phai thuc hién c6 lién quan dén
dich vu c6ng vugt ra ngoai chuan muc
cho phép chung can dugc luat phap
quy dinh ré rang. Cac nghia vu va trach
nhiém nhu vay can dugc cong bo rd
cho céng chung va chi phi lién quan
can dugc chi trd minh bach.

Co ban chua dugc tuan tha. Chua ro
rang vé nhiém vu “1a cdng cu cda 6n
dinh kinh té vi mé” Chua tach bach
nhiém vy, chi phi va thanh toan cho
nhiém vu kinh doanh vé&i nhiém vu
chinh tri - xa hoi.

DNNN khéng dugc mién trir khéi viéc
ap dung cac luat 1é chung. Cac bén c6
quyén lgi lién quan, bao gobm ca déi tha
canh tranh, phai dugc quyén khiéu nai
hiéu qua va phan xt céng bang khi ho
cho rang quyén cia minh bi xam pham.

Tuan tht mét phan. Con mét s6 quy
dinh dac thu vé gia, cong tac can bo,
ap dung cac quy dinh vé gidi thé, pha
san, x ly ng...




NGU Y CAI THIEN THE CHE VA DIEU CHINH CHINH SACH

Khuén khé phap ly va quan ly phai cho
phép DNNN linh hoat trong thay ddi
cd cau vén khi viéc nay la can thiét dé
dat dugc muc tiéu ctia doanh nghiép.

Tuan tha mot phan. Doanh nghiép
chua c6 day du quyén tu chu diéu
chinh vén nha nudc.

DNNN phai dap Gng cac diéu kién
canh tranh vé st dung tai chinh. Méi
quan hé giita DNNN vdi ngan hang
quéc doanh, t8 chuic tai chinh nha
nudc va cac DNNN khac phai dua trén
€0 s@ thuong mai thuan tuay.

Tuan tha mot phan. Phap luat khong
phan biét déi xa. Trén thuc t€ DNNN
thuan Igi hon khi ti€p can vdi cac
nguén luc tai chinh; c6 su bao lanh,
chi dao hodc céac hinh thuic tin chap ti
phia ca quan nha nuéc khi DNNN vay
hoac ti€p can cac nguon tai chinh.

Chinh pht phai xay dung va ban hanh
chinh sach s& hitu xac dinh ré cac muc
tiéu chung cutia s hru nha nudc, vai tro
c@ia nha nudc trong quan tri DNNN va
cach thuc nha nudc sé thuc thi chinh
sach s& h{ru ctia minh.

Tuan thi mét phan. Ba cé chinh sach
s& hitu, nhung phan tan & cac bg, chua
nhat quan, thiéu ré rang.

Chinh phd khéng can tham gia vao
cong viéc quan ly hang ngay cla
DNNN va phdi cho phép doanh nghiép
c6 quyén tu chd hoat déng hoan toan
dé dat dugc muc tiéu da dé ra.

Tuan thd mét phan. DNNN vé co ban
¢ quyén tu cha hoat déng trén binh
dién phap luat. Nhung trong mot s6
trudng hgp nhat dinh, vi du nhu mua
sam, téng céng ty chua hoan toan
tu chl (vi du ban than va khi d6t cho
nganh dién...)

Nha nudc can cho phép Hoéi déng Quan
tri thuc hién trach nhiém cta minh va
tén trong quyén tu chu cda ho.

Tuan tha moét phan. Co ban da duoc
thuc hién. Tuy nhién, chua cé chinh
sach ré rang déi vai cong tac can bo
cGa DNNN (van dugc coi la “vién chuc
quan ly"), tuong tu nhu nhan vién
chinh pht. Tha tuéng chinh pht va B
trudng van giir quyén dé bat, quyét
dinh nhan su cht chét cia DNNN.
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Viéc thuc thi cadc quyén sé hiu can
dugc xac dinh ré rang trong quan tri
DNNN. Diéu nay c6 thé dugc thuc hién
thong qua viéc thanh 1ap mét co quan
diéu phéi, hoac phu hop hon la bang
viéc tap trung hoéa chuc nang sé hitu
nha nudc.

Mgi thuc hién mot phan & Viét Nam
thong qua thanh lap SCIC, tuy nhién
phan von cta DNNN khéng thudc
quyén quan ly cta SCIC la kha nhiéu &
cac doanh nghiép khac.

Co quan diéu phoi/sd hiru DNNN phai
chiu trdch nhiém truéc cac co quan
dan c&r nhu Quéc héi va phai xac dinh
r6 rang moi quan hé véi cac co quan
nha nudc lién quan, bao gébm ca quan
kiém toan t8i cao clia nha nudc.

Chua dugc thuc hién & Viét Nam.

Nha nudc véi tu cach chd s& hiu tich
cuc phai thuc hién quyén sé hiiu theo
co cau phap ly cia méi doanh nghiép.

Co ban da dugc tuan thu. Cac co quan
cht s& hitu ctia DNNN (B6/Thu tudng
chinh pht) nhin chung da thuc hién
day da va hgp phap cac quyén, nghia
vu cla ¢d déng cong ty c6 phan, thanh
vién cong ty TNHH theo ty 1é von nha
nudac.

3.2.8. Co phin héa

Nguén: CIEM (2014)

EVFTA khong c6 cam két r6 rang vé ¢ phian hoéa DNNN, tuy
nhién, d€ dam bao thuc hién ddy du cic cam két d6i v6i Viét Nam véi
hoat dong cia DNNN, vdn dé nay da tré nén quan trong. Chuong
trinh ¢S phan hoéa va da dang héa quyén s& hitu ctia cdc DNNN vé co
ban da tudn tht cac cam két vé tinh minh bach va céng khai caa Viét
Nam v6i cac thanh vién WT O va cac d6i tac khac. Trong qua trinh thuc
hién, viéc c6 phan héa dugc cong bé trén cac phuong tién thong tin dai
ching; ddu gia/ddu thau cong khai khi bin DNNN. Trong trudng hop
bén truc ti€p cdc DNNN, gid bén sé dugc thong bao khi hoan tit qua

trinh bén.
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Tém lai, mic du EVFTA khong c6 nhiéu tic dong truc tiép déi
v6i viée stia d6i va cdp nhat khudn khé phap ly cho cic DNNN & Viét
Nam, céc tic dong chinh van la ¢ thuc hién cic cam két, dac biétlalién
quan dén viéc d6i xa binh ddng va ép dung quy tic thuong mai trong
hoat dong caia DNNN. Noi cach khdc, tic dong ctia Hiép dinh khong
chila stta d6i khdi niém DNNN trong van ban phap lu4t ma conla cach
thic Chinh pht d6i xt véi DNNN va cac doanh nghiép khéc trén thuc
té. Pdnh gid chung, Chinh phu van sé gip nhiéu thich thic trong viéc
tao ramot MTKD cong bing cho tét ca cic loai hinh doanh nghiép dic
biét la han ché sy can thiép hanh chinh d6i véi hoat dong kinh doanh
thong thudng ctia cic DNNN; dp dung cdc rang budc ngan sich cting
cho cic DNNN; hodc dam bao sy tudn thu theo cac thong 1é quoc té.
Nguyén nhéan dua ra la sy do dy ctia chinh pht va cdc by nganh trong
viéc thuc ddy cai cich DNNN. Tuy nhién, nguyén nhin co ban c6 thé
van nam & vin déloi ich ctia viéc thyc hién va diéu nay ndm ngoai pham

vi ctia cudn sach nay.
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Chuong Sau
CACVAN DE LIEN NGANH

Ba vin dé dugc ban téi trong Chuong Nam nhin chung da phan
anh dugc ban chat “thé hé méi” caa EVFTA von dugc coi la da vuot
ra khoi mot hiép dinh thuong mai thong thudng va dan téi nhiing tac
dong dang ké vé thé ché va chinh sich caa Hiép dinh nay. Tuy nhién,
EVFTA ciing bao gém nhiing cam két khac khong kém quan trong, va
viéc tudn thu cic cam két d6 sé giup bio dam thanh c6ng chung cua
EVFTA, khong chi vé khia canh thuong mai quéc té, thu hat dau tu hay
cai cich DNNN ma con gitp thay d6i ban chét ctia nén kinh té. Nhing
két ludn rut ra ti cdc chuong trude chi ra ring ngoai viéc truc tiép sta
déi cac van ban phép ly cho phtt hgp v6i cac cam két ciia EVFTA, cic
tac dong gian ti€p dén tu nhu ciu cai cich nhiéu hon nita nham dat
dugcloi ich t6i da va han ché tdc dong tiéu cuc cang rat 16n. Sdu vin dé
dugc ban téi trong chuong nay sé dua thém nhiing tac dong vé thé ché
cua EVFTA va lam r6 hon ban chit “vugt ra ngoai bién gi6i” ctia Hiép
dinh thuong mai thé hé méi nay.

I. KINH TE THI TRUONG VA TAI CAU TRUC NEN KINH TE

K& tir nam 2000, da c6 57 qudc gia*® cong nhan quy ché kinh té thi

28 56 lieu dén cudi nam 2015, bao gém Trung Quéc, An D, 9 nudc thanh vién ASEAN,
Nga, Veneduena, Ucraina, Chile, Angola, Australia, Newziland, S.Korea, Nicaragua,
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trudng (MES) cho Viét Nam. Tuy nhién, cdc d6i tac thuong mail6n cta
Viét Nam (trit cdc nudc chau A nhu Trung Quéc, Han Quéc va Nhit
Bén) déu chua cong nhan Viét Nam 1a nén kinh té thi trudng. Lgi ich cta
viéc dugc cong nhan MES kha r6 rang. D6i véi tranh chdp thuong mai,
téc dong chinh cua viéc & vao dia vi nén kinh té phi thi trusng (NME)
trong cac vy kién chéng ban pha gia la thay vi st dung gid ca trong nuéc
dé tinh toan bién d¢ pha gia, kha nang phai st dung gid ca cta nuéc
thi ba dé xac dinh gid tri thong thudng ctia hang héa. Nhin chung, cic
phuong phap danh cho NME dé tinh todn gia tri thong thuong da duoc
chiéing minh la thudng dan téi viéc tang thué chéng ban phé gid.

EU va Hoa Ky van chua c6ng nhan MES cho Viét Nam. Viéc ky
két EVFTA khong c6 nghia la EU sé tu dong cong nhin MES nhu
nhiéu ngudi nhin dinh. Trudéng hgp ctia Trung Quéc chira ring MES
khong tu dong dugc cdp sau mot thdi gian nhét dinh (12 nim) ké tu
khi gia nhap WTO. Trung Qudc hién van dang trong cudc tranh ludn
phap ly véi Hoa Ky va EU vé MES, mic du du kién sé dugc cong nhan
vao nim 2016%.

GATT va Hiép u6c Chong ban pha gia cia WTO khong dua ra cic
tiéu chuén ro rang vé viéc mot qudc gia phai nhu thé nao dé dugc cong
nhén 13 nén kinh té thi trudng. Cac nudc thanh vién WTO cang khong
dua ra nhting tiéu chuin théng nhit vé vin dé nay. Tuy nhién, mot tiéu
chi chung thudng dugc 4p dung la qudc gia d6 phai it cé su can thiép
ctia chinh pht vao nén kinh té va hoat dong kinh doanh ctia cac doanh
nghiép. Lut chéng ban pha gid ctia EU quy dinh § tiéu chudn dé moét
nudc xuit khiu duge cip MES, bao gém: (1) muc d6 anh hudng cta

Achentina, South Africa, Belarut, Parama, Mozambique, Srilanca, Pakistan, Japan,
Cadacxtan, Armenia, Sweziland, Licstenstein, Norway , Iceland, Bangladesh, Mongolia,
Haiti, Serbia, Xaayszxxen, Namibia, Congo, Arab, Urugoay, Maroc, UAE, Oman, Xudan ,
Va-nua-tu, Fiji, Etiopia, Afghanistan, Tanzania, Coast Ivory, Tadikitxtan, Beenin, Nepan,
Angieri.

2 http://www.moit.gov.vn/vn/tin-tuc/6584/the-gioi-chia-re-trong-viec-trao-quy-che-kinh-
te-thi-truong-cho-trung-quoc.aspx.
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chinh phu thdp trong viéc phan bé nguén luc va trong quyét dinh cta
doanh nghiép; (2) khong lam méo mé hoat dong ctia nén kinh té tu
nhan; (3) thuc hién hiéu qua luit doanh nghiép véi cic quy tic quan
tri doanh nghiép phu hop; (4) khung khé phép 1y hiéu qua cho viéc
tién hanh kinh doanh va vin hanh hiéu qua nén kinh té thi truong tu do
(gom ca quyén s& hiiu tri tug, luat phd san,...); va (S) c6 thi trudng tai
chinh thyc sy (Laura Puccio, 2015)%.

Viéc dat dugc MES tit EU 16 rang sé tao thuén lgi cho Viét Nam
trong viéc loai trit nhiing thiét hai tit cdc tranh chdp thuong mai véi doi
tac nay. Theo nghia d6, EVFTA dua lai cho Viét Nam mdt dinh huéng
kha r6 rang trong viéc cai thién tinh hinh ctia minh. Diéu 3 va Diéu
10.1 trong chuong vé Canh tranh khuyén khich méi bén tuin tha luat
canh tranh ctia chinh minh véi diéu kién ap dung la khong cé sy phan
biét d6i xit va han ché nhiing hanh vi ¢6 thé lam méo mé thi trudng.
Tuong ty, trong chuong vé Thuong mai Dich vy va Pau tu, sy can thiép
ctia nha nudc vao hoat dong kinh doanh cta khu vuyc tu nhén cting bi
cdm®. Dic biét, trong chuong vé cic DNNN va cdc doanh nghiép dic
quyén, quy tic “cin nhic thuong mai” dugc dp dung rdng rai trong
nhiéu trudng hgp (xem chuong 6, Phan I1I) va diéu nay gép phin han
ché sy can thiép ctia chinh phu vao thi trudng.

Tuy nhién, giéng nhu cic vin dé khac da dé cép & trén, ciu hoi
dat ra cho Viét Nam la hiéu qué va hiéu luc thuc thi caa cic quy dinh
nay. Chat lugng quan tri chua cao. Méi day, theo Chi s6 quan tri toan
cdu ctia WB (WGI), chi s6 “Hié¢u lyc ctia Chinh pha” (Government
Effectiveness Indicator) ctia Viét Nam chi dat 52,4/100 diém va chi s6
“Chit lugng Quan ly” (Regulatory Quality Indicator) chi dat 30,3/100
diém. Piém s6 ctia Viét Nam khong dugc cai thién nhiéu va hién dang
thdp hon mot s6 nuéc trong khu viee Pong Nam A nhu Théi Lan (diém

% http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/571325/EPRS_IDA(2015)
571325_EN.pdf.

31 Xem thém & chuong Phan |, Chuang 6 hodc muc vé Quyén S& hitu Tri tué ctia Chuong
Bay trong cuén sach nay.
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s6 tuong ung la 65,9 va 62) hodc Malaysia (83,7 va 76)*. Trong khi
dé, chi s6 NLCT cdp tinh (PCI), mét chi s6 do ludng chit lugng quan
ly ctia céc dia phuong 6 Viét Nam cang cham cai thién. Chi s6 nay chi
dao dong xung quanh muc 55/100 (Malesky, 2015). Khio sat déi v6i
chi s6 PCI ciing chi ra rang su 6n dinh va tinh minh bach vé thé ché va
chinh sich caa Viét Nam van chua du. Hon nita, mot tilé 16n cdc doanh
nghiép cho biét ho gip khé khin trong viéc hi€u va tuan tha hé thong
phép ly gan day, khi ma hé thong nay dugc danh gid 1a khé duy doan va
hiéu lyc thuc thi kém & ca trung uong va dia phuong.

Nhiéu nguén lyc phdn bo chua dya trén quy tic thi truong. Vi du,
mot rao can trong viéc phan b cdc ngudn luc san xudt la bat cip trong
viéc phan bd va chuyén giao dat. D6i véi dat san xudt cong nghiép, viéc
phan bé dat hau nhu chi phu thudc vao cac quyét dinh hanh chinh cua
Nha nuéc. Déi véi ddt san xudt ndng nghiép, quy moé st dung dit va
chuyén quyén st dung d4t bi han ché, gay kho khin cho viéc tich ty dat
va dau tu 16n cho nong nghiép. Chinh phu van can phai d& bé mot s6
nut thit c6 chai co ban vé thé ché dé€ hinh thanh va vin hanh mét thi
trudng quyén stt dung d4t binh thuong. Cu thé, can loai bo nhiing han
ché trong giao d4t va chuyén déi dit trong linh viic ndng nghiép. D6i
v6i dat phi nong nghiép can xay dung quy hoach téng thé vé dat dai va
4p dung cd ché d4u thau dit dai véi thoi gian stt dung da dai (vi du 70
nim) dé thu hut ddu tu pht hgp véi co ché thi trudng va gidm thiéu sy
chuyén quyén cang nhu co ché “xin-cho” ¢ cic cdp quan ly. Ngoai ra,
can c6 cdc chinh sich thué thich hgp dé khuyén khich khai thac, giam
thiéu viéc gitt dat va chiém d4t lam ting chi phi cho cic cong ty méi
thanh lap. Nhu vy, dit dai - nguén lyc san xudt quan trong - sé dugc st
dung hiéu qua hon béi cac nha san xudt hiéu qua nay. Diéu nay sé giup
cdi thién NLCT ctia nén kinh té.

Ning lugng la mot ddu vao san xudt quan trong, nhung hién tai,
thi truong ning lugng ctia Viét Nam van con nhiéu diém yéu nhu cung

32 Nguon: http://info.worldbank.org/governance/wgi/index.aspx#countryReports.
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thdp hon cdu, hiéu qua thdp va tinh canh tranh thdp. Do vdy, cin thiét
lap céc thé ché dé tao ra mot thi trudng ning lugng canh tranh va nang
cao hiéu qua caa Nha nuéc trong viéc giam sat doc quyén tu nhién.
Diéu nay c6 thé thuc hién dugc thong qua viéc tdi co cdu tach Tép doan
Dién lyc Viét Nam (EVN) thanh ba b phan (sin xudt dién, truyén
tai dién va phan phéi dién), ap dung co ché gid canh tranh va c6 thoa
thuan dé phu hop véi co ché thi truong. Tuong tu nhu thé thi truong
ban Ié xang ddu van cdn phai tdi co cdu theo hudéng tu do hda gid ci va
giam b6t tip trung vao cic DNNN.

Vé tinh minh bach va dé dy dodn vé thé ché va phdp lugt: Dé tang
cuong hiéu qua quéan ly cong va chit lugng thé ché, cic co quan lap
phap cta Viét nam van cin phéi quan tim nhiéu hon dén viéc ban hanh
van ban phap ly, ddnh gid nghiém tac sy can thiét, hiéu qua va hiéu luc
ctia céc quy dinh. Danh gia T4c dong Phap luat (RIA) da dugc 4p dung
vao viéc xay dung cic luit va thé ché tai Viét Nam ké tit nim 2008, tuy
nhién, viéc van dung quy trinh nay ctia cc co quan nha nudc trén thuc
té con chua hiéu qua.

Viét Nam cing cin c6 mot hé théng phan bién hiéu qua dé dat
dugc muc tiéu cai thién thé ché cing nhu nang cao tinh minh bach va
tradch nhiém giai trinh. Hién tai, phdn bién, 1y y kién vé van ban chinh
sach dugc quy dinh trong nhiéu vin ban phap luit, vi dy nhu Luét vé
ban hanh cdc vin ban phdp ly. Tuy nhién, viéc 4p dung phan bién xa hoi
van con rai rac, thi€u hiéu qud, do co ché tuong tic, phan héi gitta co
quan soan thao va céng chung chua dam bao.

C6 thé néi rang, Chinh phua Viét Nam con kha nhiéu viéc d¢€ dam
bao nhiing quy tic van hanh cta nén kinh té, ddp ting cic tiéu chi kha
16 rang ciia EU v€ mot nén kinh té thj truong. Viét Nam theo dudi muc
tiéu nang cao chit lugng thé ché va hiéu qua quan tri nha nuéc khong
chi la yéu cdu ctia EVFTA néu mudn giam thiét hai trong giao dich
thuong mai véi EU ma con xudt phat ti nhu cdu khach quan tu thuc
trang hién nay.
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I1. DIEU CHINH CHiNH SACH CONG NGHIEP

Céc chinh sach vé cong nghiép bao gém mdtloat cic bién phap caa

chinh pht nhdm phat trién céc linh vic dugc uu tién, hé trg cic nganh

non tré dé d6i phoé véi cac ci s6c bén trong ciing nhu bén ngoai. Ching

c6 thé bao gom nhiing chinh sich lién quan téi tiép can thij truong,

tiép cin ngudn lyc (lao dong va vén), canh tranh va cai thién MTKD.
Warwick (2013) da dua ra 7 nhém chinh sich cong nghiép nhu trinh

bay trong Bang 7 duéi day:

Bang 7: Cac chinh sach cong nghiép

Chinh sach tiép can thi trudng

Tro cap xuat khiu; Tin dung uu dai cho xuat
khau; Trg cap cho tiéu dung hang hoa trong
nudc; DNNN, ¢ phan hoéa, tu nhan hoa;
Kiém soét gia; Mua sdm céng

Thay thé nhap khiu (thué nhap khiu, han
ngach, cam,...);

Yéu cdu ty |é noi dia hoa

Chinh sach vé cai thién lao dong

Chinh sach dao tao lao dong; B6i duéng lao
dong tay nghé cao; Chinh sach d6i véi nguoi
hoc viéc; Chinh sach vé co ché tuyén dung

Cai thién kha nang tiép can vén

Uu dai déi véi nha dau tu trong nuéc; chinh
sach khuyén khich FDI

Chinh sach phat trién dat dai va
co s@ ha tang

Chinh sach uu dai déi v6i khu cong nghiép;
Phét trién ca s ha tdng cho cac nganh dugc
uu tién; chinh sach vé quyén sir dung dat

Chinh sach cong nghé

Bado vé quyén SHTT; Chinh sach uu dai
nham thu hat FDI vao linh vuc céng nghé
cao; H6 trg cdng nghé cho cac nganh dugc
uu tién; Cac quy dinh vé chuyén giao/phd
bién céng nghé; Trg cap vé cdng nghé, ddi
mGi sang tao; Quy cong nghé/trung tam hé
trg cong nghé
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Tao thuén Igi cho viéc két néi T6 chuc dién dan nham trao déi thong tin vé
lién nganh céng nghé, thi trudng, cac méi lién két trong

san xudt; Xuc tién thuong mai trong nudc va
qudc t&; Cac hoat dong khuyén khich nham
cai thién mai lién két gilia chinh phd, doanh

nghiép va nha khoa hoc
Canh tranh va lva chon cac Quy dinh vé viéc gia nhap va roi khoi thi
nganh muc tiéu trudng; lua chon nganh muc tiéu va déi

tugng muc tiéu; Yéu cau vé san xudt

Ngudn: Lé Phan va cong sy (2016)

Gitta cdc chinh sdch cong nghiép va viéc thuc hién cic FTA nhin
chung c6 mét méi quan hé rat chit ché. Muc tiéu cudi cung ctia cac
chinh sdch cong nghiép 1a nhim cai thién nang suit tong thé va nang
sudt theo nganh, nho d6 NLCT & ca cdp d¢ nganh va nang sudt tong
thé déu dugc dugc ning cao, tao thuin lgi cho viéc bao vé nén san xuit
trong nudc trudc hang nhép khiu gid ré va gianh dugc lgi ich vé xuit
khdu khi tiép can thi truong xudt khdu vu dai hon caa déi tac. Nguyén
nhan thd hai la nhiing that bai caa thi trudng lién quan téi bat lgi thé
cua nguoi di dau trong d6i méi cong nghé. Nguyén nhan thi ba lién
quan tdéi vai tro ctia chinh phua trong viéc tdi co cdu nganh/linh vuc do
thi trudng qudc t€ nhiéu bién dong va sy dich chuyén caa chubi san
xudt. Do d6, viéc diéu chinh chinh sich cong nghiép la can thiét d&€ dam
bao ting trudng dai han cta nén kinh té.

Viét Nam da c6 su diéu chinh chinh sach cong nghiép mot cach tir tu
dé phtt hop véi muic dd mé ctia cia nén kinh té va tién trinh ctia cic cam
két quoc té. Trudc ndm 2005, chinh sich cong nghiép cta Viét Nam cha
yéu dugc thiét ké nhim dép tng nhu cdu trong nudc va budc dau dinh
huéng xudt khdu do viéc tham gia vao khu vic mau dich ty do ASEAN
(AFTA) va BTA v6i My. Tt sau nam 2005, chinh sich cong nghiép da
dugc gan két chit ché véi qud trinh hoi nhép kinh té ctia Viét Nam. Chinh
sach cong nghiép cua Viét Nam da dugc diéu chinh mét cich manh mé
dé phu hgp véi céc cam két khi Viét Nam gia nhap WTO (Bang 8).
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Bang 8: Tom tat cac chinh sach cdng nghiép cua Viét Nam

1986-2005

2006 dén nay

Cac muc tiéu

Bat dau thuc hién cai cach, cong nghiép héa,
hoi nhap kinh té€ toan ciu, chuyén déi ti nén
kinh té ké hoach héa tap trung sang ca ché kinh
té thi trudng

Tiép tuc qua trinh céng nghiép
héa, téi co cdu nén kinh té, hoi
nhap sau hon vao nén kinh té
thé gidi

Xac dinh cac nganh u

u tién

1986-1990: cong nghiép nhe, lang nghé tha
cong, cdc nganh cong nghiép nang dugc lya
chon

Hién dai héa nganh cong
nghiép; uu tién nhiéu hon
cho chuyén giao céng nghé;

1991-1995: Cac nganh co6ng nghiép ndng (xi
mang, sat thép, khai thac tai nguyén thién nhién,
ché bién thuc phdm, cdc nganh dinh hudng xuéat
kh&u, cdc nganh st dung nhiéu lao dong)

Phat trién cac linh vuc ¢ Igi
thé canh tranh cao, nhu ché
bién néng san, dién td, nang
lugng mdi; Sdu nganh uu tién

1996-2000: Ti€p tuc cac nganh uu tién trudc
day, tap trung nhiéu han vao cac nganh dinh
huéng xuat khau nhu dét may, da giay, gidy

da dugc lua chon trong chién
lugc cdéng nghiép hoéa Viét
Nam - Nhat Ban bao gom:

Trudc ndam 2016: Tiép tuc cac nganh dugc uu
tién truéc day, danh nhiéu uu dai cho cac nganh

cong nghé cao

dién tl, may néng nghiép, ché
bién thuc pham, déng tau,
mdoi trudng va tiét kiém nang
lugng, 6 t6 va phu tung 6 t6

Cac cong cu chinh sach

Phat trién thj truong

Bao vé mdt s6 nganh théng qua thué va cac
c6ng cu phi thué nhu han ngach nhap khau,
han ngach xudt khau, yéu cau vé ti 1& noi dia
héa; Tu do héa méi trudng dau tu két hgp véi
khuyén khich dau tu tu nhan va FDI; C8 phan
hdéa DNNN, di doéi véi viéc thanh lap cac tap
doan nha nudc I6n; Phat trién cac khu kinh té&/
céng nghiép/ché xuat; Cai cach thuong mai;
Yéu cau vé tiéu dung trong nudc

Ban hanh chinh siach theo
nganh; Stra d6i Luat Doanh
nghiép, Luat Pau tu; Diéu
chinh céac chinh sach thuong
mai theo cam két trong WTO;
Mua sdm cong; Thay chinh
sach thay thé nhap khau bang
chinh sach dinh huéng xuat
khau
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Tiép can vén

Thanh lap hai cdp ngan hang, bao gébm ngan
hang trung uong va ngan hang thuang mai; Yéu
cau vé quan ly ngoai hoi

Thi trudng tai chinh tuong doi
phat trién; Uu tién dau tu theo
vlung va nganh

Co'sé ha tdng, ddt dai

Luat Dat dai nam 1987 va 1993 nham hé trg dau
tu; Cac chinh sach uu dai déi véi dau tu vao khu
c6ng nghiép; Cac chinh sach uu dai doi vioi dau
tu vao cac vung khé khan

Luat Dat dai nam 2013, tang
cudng tinh minh bach trong
viéc cdp gidy ching nhan
quyén st dung dat; ma rong
thgi han st dung dat (20
dén 50 nam); 4p dung gia thi
trudng; Slfa d6i cac uu tién dau
tu theo vung, nganh; Ban hanh
Luat Pau tu cong; Phét trién
cac khu céng nghiép; 4p dung
PPP trong xay dung co s& ha
tang

Khoa hoc va Céng nghé

Ban hanh Luat Khoa hoc va Cong nghé (nam
2000); Ban hanh Luat S& h{ru tri tué (nam 2005);
Uu tién FDI vao linh vuc céng nghé cao va
chuyén giao cé6ng nghé

Stia d6i luat vé khoa hoc va
cong nghé (ndm 2013); Ban
hanh luat vé céng nghé cao,
luat chuyén giao cédng nghé.
Stra d8i luat vé quyén s& hiu
tri tué (2009); H6 trg ngan sach
cho R&D; Uu tién nhiéu hon
cho FDI cong nghé cao; Quy
ché mua va chuyén giao céng
nghé; Quy dinh vé trg cap &
mot sé linh vuc dac quyén

Canh tranh va lua chon cdc ng

anh muc tiéu

Canh tranh khéng binh ddng véi cac DNNN; Yéu
c4u vé ti [é xuat khau dé dugc hudng uu dai

Canh tranh binh ddng hon véi
cac DNNN; D& bo cac yéu cau

vé ti lé xuat khau
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Thudn lgi héa théng tin va mang lu6i

Ap dung chuang trinh dé két néi gilta cac nha | T6 chiic d6i thoai, tu van chinh
khoa hoc-doanh nghiép-chinh quyén. Céc | sach; Xic tién thuong mai
chuong trinh xdc tién thuong mai trong nudc va quéc té; Tao
diéu kién thuan lgi cho mai
lién két gitta cac doanh nghiép
- nha khoa hoc - chinh quyén;
Hb6 trg cac chuang trinh phat

trién nganh

Nguon: Lé Phan va cong sy (2016)

Ra soat EVFTA va mot s6 cam két khac cho thdy, nhin chung
viéc thuc thi cic cam két quoc té lam cho khong gian chinh sich cong
nghiép truyén thong c6 thé bi thu hep. Mot diém can luu y la Viét Nam
stt dung cong cu kha tryc tiép dé ho trg cic nganh (vi du gidm thué, uu
dai quyén st dung dat, trg cdp cho dao tao lao dong, chuyén giao cong
nghé, vu dai theo viing, vu dai theo nganh) chit khong phai la cic cong
cu thi truong. Cac cong cu thong qua trg cdp xudt khdu va dau tu cho
cac nganh trong nudc sé khong con dugc cho phép. Mot diém khac la
c4c uu dai vé tai chinh (thué, tién thué dat, trg cdp dao tao va cic bién
phap tuong ty) da dugc st dung trong cdc chinh sach khuyén khich dau
tu c6 thé dan dén lam ting chi phi cho nén kinh té, bsi phan 16n cac
du 4n dép tng dugc cic diéu kién dé dugc hudng uu dai (quy mé 16n,
cong nghé cao,..) 1a cic dy én FDI, do viy tao thém nhiéu bt lgi cho
cac doanh nghiép trong nudc. D6i véi mot s6 chinh sich cu thé, nhiing
tac dong16n c6 thé dé cap téi bao gom:

Déi véi tiép can thi truong thong qua diéu chinh thué quan: Tién do
EU md cta cho céc san phdm ctia Viét Nam kh4 khiém tén (cit gidm
thué v6i 16 trinh tit -7 nim) d6i v6i phin 16n cdc nganh dugc xéc dinh
la nganh cong nghiép uu tién cta Viét Nam, trong khi nhiéu nganh
khong phai la lgi thé caa Viét Nam lai dugc cit giam thué ngay lap tuc.
Thué trung binh ctia EU d6i v6i mot s6 san phdm ma Viét Nam c6 loi
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thé nhu nong san, dét may va cac san phidm st dung nhiéu lao dong
khac khong dugc cit gidam nhanh bing 16 trinh d6i véi cic san phim
ché tic khic ma Viét Nam khong c6 lgi thé (Hinh 20). Diéu d6 cho
thdy tru khi Viét Nam c6 thé dich chuyén nhanh co cdu san phdm xudt
khdu tir thdm dung lao dong sang tham dung vén, nhiing lgi ich thu
dugc ti quan hé thuong mai véi EU sé thdp. Do vdy, tic dong vé dich
chuyén co cdu kinh té cia EVFTA kha r6 rang, va Viét Nam chi c6 mot
khoang thai gian ngan dé thuc ddy nganh ché tic di doi véi viée xem xét
lai Chién lugc phét trién cong nghiép (2014) dé xac dinh lai cic nganh
uu tién. Thué trong nudc cing cdn dugc xem xét lai dé gitt 6n dinh ngan
sdch nha nudec.

Hinh 20: Thué suat trung binh EU ap dung déi véi hang Viét Nam

Hang ché tac khac
Khoang phi kim loai
San pham kinh loai

Dét may, da giay
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Nguon: Tdc gid tinh todn tir 19 trinh cit gidm thué trong EVFTA

Déi v6i cdi thién lao dong (hé trg dao tao lao dong...): EVFTA khong
c6 quy dinh riéng ma chi tai khang dinh rang hai bén cam két tuin thu
hoan toan cic quy dinh ctia ILO ma Viét Nam da tham gia (Piéu 3
trong chuong vé Thuong mai va Phat trién bén viing cia EVFTA). Tuy
nhién, Viét Nam con rdt nhiéu viéc phai lam d6 la ddy nhanh viéc cai
thién ky nang lao dong, phat trién thi truong lao dong, x6a bo cac han
ché déi véi dich chuyén lao dong trong mot thoi gian ngin.
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Vé cai thién cic diéu kién lao dong phu hop véi cic cong udc cta
ILO, Viét Nam da phé chudn 5/8 céng udc co ban*. Viét Nam can
nghién ctiu va phé chuin Coéng udc s6 87 (Ty do lién két va bao vé
quyén t6 chiic), Cong udc s6 98 (Quy ché t6 chiic va thuong lugng tap
thé, Thoa udc lao dong tap thé), Cong udc s6 105 (Xda bo lao dong
cudng biic). Viét Nam ciing cdn tuan tha Tuyén b6 ctia ILO vé Céc
Nguyén tic va Quyén cd ban tai noi lam viéc (1998). Tuyén b6 nay
khuyén khich cic quéc gia thanh vién ton trong va thuc ddy cac nguyén
tic va quyén trong bon vin dé, bat ké viéc ho c6 phé chudn cic cong
udc trén hay khong. Céc vin dé nay bao gom: tu do lién két va thua
nhan hiéu qua quyén thuong lugng tip thé, x6a bo lao dong cudng b,
loai bo sy phan biét d6i xti vé viéc lam va nghé nghiép.

Cdi thién lao dong va co s6 ha tdng: khong c6 cam két cu thé vé vin
deé nay, trtf cam két vé MFN va NT véi cac nha dau tu; EVFTA ciing
khong c6 rang budc trong viéc hé trg cic khu cong nghiép. Do viy,
Hiép dinh nay khong thu hep khong gian chinh sich cho hé trg cac
nganh cong nghiép. Tuy nhién, Viét Nam van cin tiép tuc cai cach thi
truong dat dai, dic biét 1a quy dinh vé muc han dién nhim tao thuan
loi cho san xudt kinh doanh n6ng nghiép quy moé 16n. Hon niia, viéc cai
thién thi truong dat dai lién quan dén bao vé quyén s& hitu, cdp quyén
st dung d4t, ap dung cdc quy tic thi trudng trong thi truong dat dai so
cdp van la yéu kém 16n ctia Viét Nam dan dén sy kém hiéu qua cua thi
truong dat dai tha cép.

Cii thién co s6 ha ting la mét chién lugc 16n caa Viét Nam. Mac
du Viét Nam da dat két qua tot vé co s& ha ting, nhung diém s6 thanh
phan caa Viét Nam trong Chi s6 “Hoat dong Logistic” van c6 xu huéng
gidm (diém s6 giam tir 2,8 xudng 2,7 va xép hang gidm tu 56 xuéng
70/156 trong giai doan 2007-2016, chiing té cic nudc khac dang cai
thién nhanh hon). Diéu d6 sé lam gidm lgi thé ctia Viét Nam ca trong

3P4 1a cac cong udc vé Do tudi t6i thiéu, Hinh thic Lao dong tré em, Tién cdng binh
déng, Phan biét déi x{, Lao déng cuéng buc.
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thu hat FDI va trao d6i thuong mai. Chinh sach truc tiép lién quan la
dau tu cong. Luit Dau tu cong dugc dp dung tir ndm 2014 c6 thay déi
16n trong 1ap ké hoach dau tu cong, chuyén tit14p ké hoach dau tuhang
nam sang 1ap ké hoach trung han. Céc nguyén tic doi véi dau tu cong
cang dugc thit chit. Do han ché vé nguén luc, dau tu cho co s ha ting
can phai kéu goi hgp tic cong tu (PPP), tuy nhién, cé y kién cho ring
co ché thu hut sy tham gia cia doanh nghiép tu nhan nhu vay khong
mang tinh thi truéng, kém minh bach, yéu vé quan Iy va dé tham nhing.

Déi v6i chinh sdch céng nghé**: trit nhiing cam két vé quyén SHTT
sé dugc ban dén trong phan tiép theo, EVFTA khong rang budc vé ho
trg R&D va chuyén giao cong nghé cho doanh nghiép. Mic du khung
khé phap ly d€ ho trg cac doanh nghiép kha hoan thién, hiéu qua con
yéu do hai nguyén nhan gém: (i) Co ché phan bs ngan séch/gidi ngan
cong kénh va phic tap, va (ii) su kém linh hoat trong quéan ly cic quy
cong nghé. Vi dy, Chinh pha da ban hanh Nghi dinh 95/2014/Nb-CP
quan ly Quy d6i méi sang tao khoa hoc va cong nghé trong cac doanh
nghiép. Tuy nhién, chinh sdch nay da bi chi trich rat nhiéu vi qua phtc
tap va ruom ra khi ap dung cic thu tuc ctia ngén sdch nha nudc cho cac
quy ma chinh doanh nghiép thanh lap. Hon nia, nhu da dé cap trong
Chuong B6n, d6i v6i d6i méi thé ché cho cai tién cong nghé cia doanh
nghiép, vin dé quan trong hon la ky vong dai han vé d6i méi thé ché do
nhting tin hiéu nhit quan ma chinh phu tao ra chi khong phai la thuc
thi va cac tha tuc hanh chinh.

Déivdi viéc cung cdp thong tin va két néi mang luéi: vin dé nay khong
c6 rang budc trong EVFTA. Viét Nam van c6 khong gian chinh sach
dé ho trg cac doanh nghiép két néi véi nhau, hay cung cdp thong tin vé
cong nghé, thi truong cing nhu cdc cam két trong cac FTA t6i doanh
nghiép. Trong bdi canh cic chinh sich cong nghiép c6 thé bi han ché
do EVFTA, tic dong vé mat thé ché d6i v6i van dé nay la chinh phu
nén sém thiét lip hodc nang cdp cic co quan cung cdp thong tin chi

34 Xem thém phan vé Quyén S& hiiu tri tué.
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tiét vé cdc FTA néi chung va EVFTA néi riéng. Két qua khdo sat trong
Chuong Bon chi ra ring 72% cac doanh nghiép dugc phong vin ky
vong ring sé c6 mdt co quan chuyén trach trong viéc cung cdp nhiing
ho trg vé phap ly, thong tin ky thuat, dic biét 1a vé SPS va TBT duoc
thanh lap.

Mot diém khdc can cha y la su lién két yéu gitta cac thé ché, chién
lugc & Viét Nam ngay & thoi diém hién tai. Vi dy, Chién lugc Cong
nghiép hoa cta Viét Nam trong khuon khé hgp tic Viét Nam - Nhat
Bén huéng dén nim 2020, tim nhin 2030 (theo Quyét dinh 1043/
QDb-TI'g) da dugc ban hanh, tuy nhién, nhu cdu d6i véi dio tao lao
dong cho cic nganh cong nghiép uu tién lya chon trong Chién lugc
da khong dugc phan dnh trong quy hoach tong thé vé nguén nhén luyc.

I1l. QUYEN SG HOU TRi TUE

Chu dé nay dugc dé cap nhiéu trong hiép dinh TPP va EVFTA.
Do khoang cich 16n vé trinh d6 phat trién va tinh hinh tuén tha SHTT
cua hai bén, SHTT da tré thanh cha dé quan trong trong dam phan
EVFTA. Chuong 12 cua Hiép dinh nay dua ra cic cam két vé SHTT,
trong do6 bao gom 31 diéu va mdt s6 van dé lién quan nhu: nguyén tic
chung vé SHTT; bao vé SHTT déi v6i mét s6 van dé cu thé nhu cac
thuéc do vé cong nghé; quan Iy thong tin; cic quyén; nhan hiéu thuong
mai; chi dan dia ly; thiét ké cong nghiép; sang ché; thuc thi SHTT.

Nhin chung, phéng vin do VCCI thuc hién (2016) cho thdy khung
khé phaply vé SHTT caa Viét Nam khong méu thuan véi cam két trong
chuong nay*. Luét vé Quyén SHTT (va céc van ban dudi luat), cic luat
lién quan nhu Lué4t Canh tranh, Luat T6 tung d4n sy, Luat Hai quan va
cac ludt khic da dugc sta d6i dang ké vao nam 2005 va 2009 dé théng
nhit véi cic cam két trong TRIPS (WTO) va BTA véi My, do d6 vé
mat nguyén tic la tuong thich véi EVFTA.

35 P& biét thém théng tin chi tiét, xin tham khao nghién ciu do trung tam WTO cua
VCCl céng bo.
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Cu thé hon, khung khé phép ly vé SHTT cua Viét Nam nhdt quan
v6i cac cam két sau day va khong can phai chinh sta: (1) quyén va nghia
vy ctia SHTT (trong cic vdn dé nhu quy dinh chung, bdo vé SHTT, thuc
hién SHTT). Viét Nam da cam két thyc hién SHTT phu hgp véi TRIPS
(Piéu 11), quyén yéu ciu bao vé SHTT (Piéu 13); (2) quyén tic gia,
bin quyén, quan ly thong tin d6i véi bdo vé cic quyén trén; (3) nhan
hiéu thuong mai: tai khing dinh nghia vy theo Cong udc lién quan dén
Thoa uéc Madrid vé ding ky nhan hiéu qudc té; stt dung cach phéin loai
trong Hiép dinh lién quan dén phén loai qudc té d6i véi cdc hang hda
va dich vu vi myc dich ding ky nhan hiéu; (4) cong nhan va bao vé cic
chi dan dia ly; (5) bao vé kiéu dang cong nghiép; (6) quyén séng ché,
tai khing dinh cdc nghia vu theo Hiép uéc Hop tic Sing ché, don gian
héa va xay dung tht tuc dang ky bing sing ché cia minh bang Hiép uéc
Luat Sang ché; (7) cdc cam két vé bao vé cic gidng ciy tréng phu hop
v6i Cong udc Quéc té vé Bao vé cic gidng cay trong (UPOV); (8) bao
vé cac thong tin va dit liéu bi mat; (9) cdc cam két vé tranh chép lién
quan dén SHTT (Diéu 15, 16, 17, 20; 22); cam két lién quan téi viéc
thuc hién cac bién phdp bién gisi dé co quan hai quan thuc thi SHTT
thong nhdt véi cac cam két trong GATT va hiép dinh TRIPS (Diéu 24,
25,26, 27); (10) quy tic tng xt; (11) tréch nhiém phap ly ctia nha
cung cdp dich vy trung gian.

Tuy nhién, dé phu hgp véi quy tic MFN quy dinh trong chuong
12 cia EVFTA, Viét Nam sé dam bao MFN cho d6i tic EU vé cac diéu
kién khong kém uu dai hon so vé6i cam két SHTT véi cac d6i tac khac
(trong trudng hop gin day 1a déi téc TPP véi céc cam két dugce cho la
cting ran hon).

Viéc ra soat van ban phép ly vé vdn dé nay*® cho thdy khung khé
phap ly ctia Viét Nam can dugc sta d6i 6 mot s6 khia canh bao gom:
(1) bao vé SHTT trong truong hop canh tranh khoéng binh ding nhu
quy dinh trong Diéu 10 caa Cong udc Paris vé Kiéu ding cong nghiép

3 Bao cao 2016 clia VCCI vé ra soat quy dinh phap luat vé SHTT cla EVFTA.

169



170 || HIEP DINHTHUONG MAITU DO VIET NAM - EU

(biéu 2). Theo d¢, khung khé phép 1y caa Viét Nam gin day dua ra
nhiting quy dinh hep hon d6i véi viéc xdc dinh cédc hoat dong va co ché
dé giai quyét,...; (2) Viét Nam ciing chua tham gia vao hai hiép uéc
dugc dé cap trong EVFTA bao gom hiép uéc vé ban quyén cia WIPOY
- WCT va Hiép udc vé biéu dién va ban ghi 4m ctia WIPO - WPPT.
Theo cam két, Viét Nam sé tham gia vao nhing hiép uéc trén sau ba
nam thyc hién EVFTA. Viét Nam cang can chi tiét hoa d6i véi van dé
bao vé quyén tic gia, quyén bi€u dién, quyén xudt ban, cic bién phap ky
thuit dé tranh vi pham ban quyén; quyén quan Iy thong tin; (3) D6ivéi
nhan hiéu thuong mai, Viét Nam cin quy dinh mot cach chi tiét hon vé
van dé tu choi diang ky nhan hiéu, co s¢ dé thu hoéi, cac bién phap chi
tiét dé bao vé GDP quy dinh trong Phu luc GI-I-A; (4) Déi véi kiéu
dang cong nghiép, khung khé phép ly ctia Viét Nam khong quy dinh
viéc bao vé cdc kiéu dang cong nghiép trong mai quan hé véi ban quyén
(Diéu 7.5); (5) Khong nhit quén vé thdoi gian, béi canh, diéu kién dé
ép dung cac bién phap trung gian ctia toan 4n; (6) Khung khé phap ly
cua Viét Nam ciing cin stra d6i dé bu dip nhiing thiét hai vé SHTT do
nhiing ngudi vi pham (c6 y hay khong c6 y) giy ra.

Vé nguyén tic, nhiing khic biét gitta EVFTA va khung khé phap ly
vé SHTT cta Viét Nam nhu trén la nho va mang tinh ky thuét, va/hodc
khong day du. Néu cam két trong EVFTA cao hon TRIPS, Viét Nam
can stia d6i tuong ting va chi 4p dung cho d6i taic EU. Tuy nhién, phan
16n nhiing khac biét trén déu dugc quy dinh trong TRIPS. Theo Khoan
3 va 4 caa TRIPS, Viét Nam can stra d6i khung khé phap Iy va d4p dung
cho t4t ca cdc doi tac, khong nhat thiét phai la d6i tac dén ti EU.

Giéng nhu cac vdn dé khic, mac du cac quy dinh vé SHTT can phai
stia d6i cho phu hgp v6i EVFTA la khong nhiéu, nhung vin dé ddng lo
ngai nhit lién quan dén SHTT van Ia thyc thi, hiéu lyc cta cac quy dinh
vé SHTT tai Viét Nam. Theo bdo cdo ctia B Khoa hoc va Cong nghé,
mot thach thic 16n dat ra la nhan thitc cta cic doanh nghiép va ngusi

3 WIPO: T chiic S& hiiu tri tué Thé gidi.
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dan Viét Nam vé SHTT con han ché. Tinh trang vi pham SHTT kh4
phd bién giéng nhu phan 16n cdc nudc dang phét trién khac. Trong s6
95.000 nhan hiéu thuong mai dugc dang ky tai Viét Nam, chi c6 20%
la cta cdc doanh nghiép trong nudc, trong d6 phan 16n la cic doanh
nghiép tu nhin. Quan trong hon, tinh trang vi pham SHTT ngay cang
tang, dac biét la vi pham vé nhan hiéu thuong mai, kiéu dang cong
nghiép, quyén tic gia. Hang gia va hang nhai bat hgp phap van rit phé
bién. N6i cach khac, hiéu luc thuc thi ctia cic quy dinh vé SHTT tai Viét
Nam kha thép.

Gan day, cac vi pham vé SHTT chu yéu dugc gidi quyét bang cac
bién phap/thu tuc hanh chinh chi khong phai la tha tuc phap ly. Ngan
sach nha nuéc ganh phan 16n chi phi gidi quyét tranh chip chi khong
phai nguoi vi pham. Luit vé SHTT cin bé sung thém mat s6 diéu khoan
lién quan dén thyc thi SHTT. Tranh chdp vé SHTT cting nén giai quyét
tai toa dn thay vi cac thu tuc hanh chinh véi hiéu luc thuc thi thép.

V. DIEU CHINH CHiNH SACH THUONG MAI

Kinh nghiém ctia nhiéu nuéc chi ra ring trong thoi gian t6i, Viét
Nam nén tip trung vao khai thac hiéu qua cac FTA. Vi dy, mét trong
nhiing ly do khién Han Qudc lya chon tham gia TPP la do Han Quéc
mudn tap trung vao thyc hién FTA gitta Han Quéc véi My va Han Qudc
v6i EU (Kang 2015). Cac khao sét do EIU thyc hién (2014) cho thdy
nhiéu doanh nghiép cho rang cic nuéc ASEAN da tham gia vao qud
nhiéu FTA va diéu nay c6 thé dan dén viéc cic doanh nghiép it chu y
hon téi cidc FTA, tir d6 giam hiéu qua vé phat trién kinh t€ ctia cic FTA.

Mot rao can 16n trong viéc khai thac cic FTA 1a quy dinh vé xudt
xt va viéc cdp C/O hang héa. Do d6, viéc thong tin va tu vin cho cic
doanh nghiép vé thué, quy dinh vé RoO va C/O cin dugc uu tién
hang dau khi Viét Nam bit dau thyc hién EVFTA. Cdc co quan c6 lién
quan cin hanh dong nhiéu hon chi khong chi la cong bé cc van ban

cua hiép dinh trén website. Cin cung cdp cac thong tin thyc t&€ dé cac
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doanh nghiép c6 thé u6c tinh caclgiich va chi phi ctia viéc dp dung ché
do6 uu dai thué theo FTA.

Vé nhu cdu cai thién chinh sich thuong mai, Nghi quyét s6 19 ctia
Chinh phu (2014, 2015, 2016) vé cai thién MTKD va ndng cao NLCT
qudc gia xac dinh mot s6 cdc gidi phdp co lién quan dén chinh sach
thuong mai bao gom: (i) loaibé cac quy dinh khong can thiét; giam bét
cac doi tugng thudc quan ly chuyén nganh; giam bét cac hé so, thu tuc
va chi phi dé thyc hién c4c tha tuc hanh chinh lién quan; (ii) khuyén
khich ing dung c6ng nghé thong tin va thuc ddy su két néi gita cic co
quan quan ly nha nudc véi hai quan; cung cdp cic dich vy hanh chinh
cong thong qua Internet; (iii) chuyén sang diéu tra sau va 4p dung quan
ly dya trén ri ro. Thém vao d6, Quyét dinh 2026/QD-TT'g (2015) vé
viéc phé duyét Dé an giai phap nang cao hiéu lyc, hiéu qua hoat dong
kiém tra chuyén nganh d6i véi cic hang héa xuit khdu, nhip khdu, da
chi ra 87 van ban phép ly vé kiém tra chuyén nganh lién quan dén cac
linh vuc quan ly caa 13 b cin phai stra d6i va bs sung, bao gom: 49
vian ban do Bo Nong nghiép va Phat trién Nong thon ban hanh; 10 van
ban do B Cong thuong ban hanh; 9 van ban do B Y té ban hanh; 4
van ban do B X4y dung ban hanh; 2 vin ban méi B d6i véi cac Bo:
Khoa hoc va Cong ngh¢, Thong tin va Truyén thong; Tai nguyén va
Mbi trudng, Quéc phong, Giao thong Van tai); 1 vin ban méi Bo d6i
v6i cdc Bo: Lao dong, Thuong binh va Xa hoi; Van hoéa, Thé thao va Du
lich, K& hoach va Dau tu. Phan I6n cdc vin ban can stta d6i va b6 sung
déu la cic thong tu va quyét dinh cip Bo.

Trong thuc tién, d€ giap doanh nghiép khai thic hiéu qua hon
EVFTA, bén canh viéc stra d6i van ban nhu trén, can tién hanh cic khao
sat dé thu thap y kién ctia cic doanh nghiép va huy dong sy tham gia ctia
cac t6 chiic tu nhén va cac t6 chic nghién ctiu dé hinh thanh mét mang
luéi rong khip nhim hé trg cic doanh nghiép. Kinh nghiém tit Han
Qudc va Théi Lan vé vdn dé nay rdt hiu ich. T4t ca nhing bién phép
hé trg can dugc két néi véi cac chi s6 danh gid hiéu qua nhu doanh thu
ban hang trong truong hop ap dung thué uu dai va khéng nén dua ra
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bién phédp hé trg khong cy thé. Bén canh d6, cdc bd va co quan quan Iy
chuyén nganh cin dp dung cic bién phdp quan ly rti ro trong viéc quan
ly va kiém tra chuyén nganh mot cich dung din; hién dai hoéa céc thu
tuc quan ly va kiém tra chuyén nganh; két n6i va chia sé thong tin gita
cdc co quan quan ly va kiém tra chuyén nganh véi cac t6 chic nham
giam b6t gdnh nang vé vin ban gidy t& va rut ngdn thoi gian thuc hién
cac tht tuc hanh chinh trong cac hoat dong xuat khdu va nhap khau.

V. TIEU CHUAN HOA, CAC BIEN PHAP PHI THUE

Gitra cac bién phdp thué quan va phi thué quan, cdc bién phap phi
thué quan c6 nhiéu kha ning tré thanh rao can hon d6i véi hang hoa
caa Viét Nam khi vao thi trusng EU. Nguyén nhén 1a khi xudt khiu
sang EU, Viét Nam dugc huéng thué suit vu dai nho hé théng thué
quan phd cap (GSP), nhung lai phai d6i mit v6i nhiing khé khin trong
viéc dap ting cac yéu cdu vé SPS va TBT do hé thong cic tiéu chudn vé
ky thuat, vé sinh va méi truong ctia EU rit nghiém ngit va phic tap.
Thuc phdm va céc san phdm nong nghiép 1a nhing san phdm ma Viét
Nam c6 lgi thé so sanh hién hiiu va dugc ky vong sé huéng loi tit FTA
v6i EU. Tuy nhién, nhiing san phdm xudt khdu nay lai rdt nhay cam
v6i cac tiéu chudn vé SPS va TBT caa EU. Trong nhiing nam gan day,
nhiéu 16 hang thay san tir Viét Nam da bi tra lai béi nhiéu nuéc va khu
vic khdc nhau, trong d6 c6 EU, do vi pham cdc yéu ciu vé vé sinh va
kiém dich dong thuc vt (Nguyén va Dang 2014).

Mot diém rit quan trong khdcla nhu cau d6i véi cdc san phdm sach,
dac biét la thuc phdm “sach” ctia ngudi dan Viét Nam. Néu hang hoéa
cua Viét Nam kém chét lugng, ngudi tiéu dung trong nuéc sé chuyén
sang st dung hang hoa tit cac nuéc khac nhu EU, dac biét la khi ting
16p trung luu tai Viét Nam dang hinh thanh va ngay cang gia ting, va
diéu d6 sé khuyén khich nhip khiu. Do vy, trong tuong lai khong xa,
cdc quy dinh vé chit lugng san phdm va vé sinh sé rdt quan trong. Thach
thic dat ra & day 1a phai xay dung dugc mot hé théng céc tiéu chudn vé
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an toan va vé sinh toan dién va hé théng nay cin dugc thyc thi diy dua
dé budc céc nha san xudt ctia Viét Nam phai cai thién chit lugng san
phdm, duy tri thi phan trong nudc, vugt qua cic rao can vé SPSva TBT
cua cac thi truong xudt khau, dic biét1a EU.

Viét Nam da c6 cac quy dinh phdp ly khd day du vé cac tiéu chudn
vé sinh va ky thuit dé€ bao vé stic khoe con ngudi, nhung nhiing tiéu
chudn nay khong cao bang cac tiéu chudn caa EU. Trong mét s6 nganh
xudt khdu cha lyc nhu thuy san, dét may, giay dép, cac nha san xuit caa
Viét Nam da dap ung céc tiéu chudn vé SPS va TBT ctaa EU. Tuy nhién,
van c6 nhiing truong hop vi pham cic quy dinh nay va nhiéu 16 hang
cua Viét Nam da bi tir chdi khi xuédt khdu vao EU. Do d6, c6 thé thiy ro
1a mtc d6 san sang caa Viét Nam van con yéu.

Ngoai cic rao can chinh thiic va bit budc, nhiéu nha phéan phéi tai
EU nhu Marks & Spencer va H&M ciang ban hanh cic tiéu chudn vé
moi truong, lao dong va xa hoi ctia riéng ho, va day 1a mot phan trong
chién lugc tiép thi. Diéu nay giy kho khin cho hang Viét Nam trong
viéc xdm nhdp vao cdc chudiban1é quan trong cia EU, do d6 nhiingloi
ich tiém nang caa EVFTA c6 thé khong dugc hién thuc hoa. Cac doanh
nghiép Viét Nam can sy hé trg ctia Nha nuéc va cac t6 chiic ho trg kinh
doanh trong viéc giai quyét cac vin dé nay va ap dung cac thong I¢ tot
nhit dé€ dép ting yéu ciu ctia cic nha nhip khdu cing nhu tham gia vao
chuéi cung ting 16n & thi trudng EU.

VI. AN SINH XA HOI VA NHONG NGUGI DE B| TON THUONG

Dby la nhiing vin dé khong truc tiép quy dinh trong EVETA, nhung
viéc thyc thi EVFTA c6 thé dan dén cic hé qua xay ra v6i mot nhom
cac déi tugng. EVFTA va cac hiép dinh khac c¢6 thé dan dén sy thay
déi nhanh chéng trong co ciu kinh té va budc cac doanh nghiép c6 kha
nang canh tranh thdp phai r&i khoi thi truong. Theo d6, Chinh phu phai
c6 chinh sich dé tang tinh linh hoat cta thi trudng lao dong. Cu thé, can
phai loai bo su phéin biét d6i xtr gita cong dan tam trd va thuong trd,
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cing nhu yéu cdu vé s6 h¢ khdu trong viéc tiép cin cc dich vy cong dé
nguoilao dong c6 thé di cu va tim viéc lam & cac dia phuong khéc nhau.
Bén canh d6, Nha nudc can hé trg ngudi lao dong dé giup ho thay déi
viéc lam thong qua cic don vi tu vin va dao tao nghé tu nhén hiéu qua
va cac bién phdp ho trg can dugc gan véi cic chi s6 dau ra quan trong dé
giup ngudi lao dong thay déi cong viéc mot cach thanh cong. Hién tai,
mac du1 c6 sy ho trg ctia Bao hiém xa hoi trong dao tao nghé, song chi c6
3% lao dong that nghiép ding ky tham gia dao tao nghé. Nguyén nhén
13 do mitc d6 hé trg khong du va chi kéo dai trong 6 thing, chét luong
dao tao con thdp va dao tao khong phu hop véi nhu cdu thuc té khién
cho ngudi lao dong khoé tim dugc viéc lam méi sau khi duge dao tao™.
Bao hiém xa héi cing la mét yéu t6 quan trong trong viéc thic ddy
dich chuyén lao dong. Ngudilao dong khong mudn chuyén dén nhiing
viung xa x0i d€ tim viéc lam hodc gin bé véi nhiing cong ty ma thu nhép
tuong lai cia ho khi nghi huu khéng r6 rang, dic biét 1a nhting linh vuc
ma nguoilao dong phai d6i mit véi rai ro bi that nghiép cao. Sy ho tro
ctia Nha nudc dé giup nguoi lao dong tiép tuc tham gia bao hiém xa
hoi, trong cic hinh thic bit budc hoic tu nguyén, 1a mot yéu té quan
trong dé giup 6n dinh tam ly ctia nguoi lao dong va khuyén khich ho di
chuyén t6i nhiing noi xa dé lam viéc v6i mic thu nhép cao hon so véi
lam lao dong muia vy va san xudt nong nghiép & qué. Nha nude can st
dung ngan sdch nha nuéc thanh l4p cic quy hé trg nhim gitp ngusi
lao dong thit nghiép tra tién bao hiém xa hoi tu nguyén. Nho véy, ho
sé cam thdy tu tin, tim kiém viéc lam mdi va lam viéc lau dai trong khu
vic chinh thtc va cac khu cong nghiép. Diéu nay gitp ngan cin ho tré
lai khu vuc phi chinh thic & cic viing nong thon do lo ling vé tudi gia
ma khong c6 an sinh xa héi. Hién tai, ngudi tham gia bao hiém xa hoi tu
nguyén phai trd nhiéu hon va huéng it hon nhing ngusi tham gia bao

hiém xa héi bat budc.

3 http://baotintuc.vn/xa-hoi/day-nghe-sau-that-nghiep-lam-kho-lao-dong-that-nghiep-
20151025223630176.htm.
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Hb trg sinh ké cho nong din 1a mét bién phdp quan trong dé duy
tri su 6n dinh trong qua trinh tu do héa. Theo dy bdo vé tic dong cua
EVFTA va TPP, h¢ gia dinh c6 quy m6 san xudt nho, dic biét trong
linh vuc chan nudi, sé gip rdt nhiéu khoé khin do canh tranh cao hon
tt hang nhdp khau. Theo d6, Nha nudc can gitp néng dan chuyén déi
sang quy mo san xudt 16n véi cong nghé cao dap ting yéu ciu vé an toan
vé sinh thuc phdm ctia ngudi tiéu dung. D6i véi nhiing nguoi néng dan
khong thé thuc hién chuyén déi, ho can dugc ho trg duéi hinh thic thu
nhép truc tiép trong nhiing linh vyc c¢6 thé bi thiét hai nhiéu nhit, dao
tao nghé va tu vdn tim viéc lam. Trong thuc thi Hiép dinh Thuong mai
tu do Han - My, Han Qudc stt dung ngén sach nha nuéc d€ hé trg dudi
hinh thitc thu nhap tryc ti€p cho nong dan trong nhiing nganh bi thiét
hai I6n nhit do nhip khiu ting va gia giam.

Lién quan dén cic cam kétlao dong trong EVFTA, vi Viét Nam la
thanh vién ctia ILO tif nam 1992 va ludén c6 gang dam bao diéu kién
lao dong t6t cho ngudi lao dong, hé thong phéap luit caa Viét Nam vé
co ban phu hgp véi cic tiéu chudn caa ILO va cac cam két caa Hiép
dinh. Tuy nhién, Viét Nam van cdn phai hoan thién cic quy dinh va
luat lién quan dé phu hgp hon véi cic tiéu chudn caa ILO va cic cam
két ctia EVFTA caing nhu béo vé t6t hon cac quyén co ban ctia ngusi
lao dong. Dong thai, can theo doi chit ché viéc thyc hién cac quy dinh
dé thu hep khoang cich gitta cdc quy dinh vé chinh sich va thuc thi
chinh sich.

Déi véi cac noi dung lién quan dén x6a bo lao dong cudng bc,
lao dong tré em, phan biét d6i xt trong lao dong néi chung, hé thong
phap luét ctia Viét Nam da phu hop véi cc tiéu chudn ctia ILO va cam
két ctia Hiép dinh. Viét Nam da trién khai mdt s6 chuong trinh hanh
dong quéc gia nham thyc thi cic tiéu chudn ndi trén trong thuc té. Tuy
nhién, Viét Nam van cdn phai hoan thién cdc quy dinh va co ché phap
ludt lién quan, nhu 4p dung hinh thitc xtt phat hinh sy d6i véi hanh vi
stt dung lao dong cudng biic hodc lao dong bit budc; loai bé phan biét
doi xu trong tat ca cac khia canh vé viéc lam va nghé nghiép; dam bao
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quyén binh ding ctia phu nt trong viéc tim kiém viéc lam va bai bo quy
dinh c4m phu na tham gia mét s6 cong viéc cu thé.

Vé cam két bio dam diéu kién lao dong lién quan dén mic luong
toi thiéu, giolam viéc va an toan lao dong, hé théng phap luit Viét Nam
da coban bao gém nhiing ndi dung nay. Do do, vé co ban khong cé nhu
cau stia d6i va bg sung. Tuy nhién, can theo doi chit ché viéc thuc thi
cac quy dinh vé an toan lao dong.

Vé quyén thanh l4p t6 chic dai dién cia nguoilao dong, theo Hiép
dinh, cdc bén tdi khing dinh cam két ton trong, thuc ddy va thuc thi cé
hiéu qué cac nguyén tic co ban vé lao dong cua ILO, trong d6 c6 quyén
tu do l4p hoi va thoa thuén tip thé. Cung véi TPP, thoa thuin nay la
co s phap ly d€ Viét Nam xay dung khung khé phép Iy cho tu do cong
doan va co h¢ bao vé quyén ctia ngudi lao dong tot hon. Do d6, Chinh
phu cin cha dong xay dung thé ché cho qud trinh chuyén déi tir mot
hé thong cong doan don nhit sang hé théng da cong doan cting bao vé
quyén loi ngudi lao dong trong diéu kién hoi nhap va canh tranh quéc
té khéc liét hon.
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Trong vong 30 nam qua, Viét Nam da lién tiép thuc hién cic cai
cach thé ché kinh té trong qud trinh chuyén d6i tit moét nén kinh té ké
hoach héa tap trung sang nén kinh té thi truong. Ké ttrnim 1995 khi gia
nhip ASEAN va dac biét sau khi ky két BTA gitta Viét Nam v6i Hoa Ky
(2001) va gia nhap WTO, qué trinh cai cdch thé ché va kinh té ctia Viét
Nam da dugc thic ddy manh mé. Sau khi tham gia WTO, Viét Nam
da ky két mot loat cac FTA vé6i nhiéu doi tdc khac nhau, trong va ngoai
khuon khé ASEAN, gan day nhdt la TPP va EVFTA. Véi viéc tham gia
mot loat FTA nhu véy, dic biét la v6i TPP va EVEFTA vén dugc coi la
nhting FTA thé hé mdi véi nhiéu cam két lién quan dén cic linh vuc
ngoai thuong mai, nhu ciu cai cach thé ché va diéu chinh chinh sich &
Viét Nam da tré nén cdp thiét hon bao gid hét.

Cudn sich nay dugc thuc hién tir thing 12/2014 v6i muc tiéu tim
hiéu kinh nghiém qudc t€; phén tich su sin sang, cac co hoi va thich
thic ctia Viét nam trong quad trinh thyc hién EVFTA; dua rahamy cho
viéc diéu chinh chinh sich va cai cach thé ché nhim thu dugc nhing
loi ich t6i da va han ché cdc tic dong tiéu cuc tit FTA nay. D€ thé hién
ban chat “hiép dinh thé hé méi” ctia EVFTA, ngoai mot linh vuic cé tinh
lién nganh, cuén sich nay tap trung vao ba linh vyc: (1) Cai thién moi
trudng dau tu; (2) Moéi trudng kinh doanh va Ning luc canh tranh; va
(3) Cai cich céc doanh nghiép nha nuéc (DNNN).
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Nhiing phan tich trong Chuong Hai ctia cuén sdch nay cho thdy,
giong nhu TPP, cic cam két trong EVFTA vugt xa ngoai pham vi giam
thué va thudn loi héa thuong mai. Cic cam két ding sau bién giGi
(behind the border) bao gém viéc cach thitic nha nudc ban hanh khung
khé luit phdp; méi quan hé gitta cac nha dau tu véi nha nudc; binh
ddng va cong bing gitia cic nha dau tu, hoidc hang héa cic nuéc; quan
hé lao dong, xa héi, méi trudng; va nhiéu ndi dung quan trong khac.
Véinhiing cam két rong nhu trén, EVFTA dugc ky vong sé mang lai hai
tac dong vé cai cdch thé ché va diéu chinh chinh sich. Tdc dong truc
tiép lién quan t6i nhing cam két ma Viét Nam bat budc phai thuc hién
trong viéc stta d6i cac van ban phap ly va chinh sach hién hanh dé dam
bao tinh tuong thich ctia hé théng luat phép va tuan tha cac cam két véi
phia EU. T4c dong gian tiép dugc xem la nhiing taic dong khong nhit
thiét bit nguén ti cac diéu khoan ctia EVFTA, ma la nhiing diéu Viét
Nam cin lam dé phat huy loi thé va han ché bat lgi phat sinh trong qua
trinh thyc hién Hiép dinh. Nhing tic dong nay cha yéu dén tir viée cai
cich co ciu va thé ché.

Dénh gid chung rut ra tit cuén sach nay la tac dong truc tiép cia
EVFTA dén cai cach thé ché va chinh sich la khong nhiéu, bsi phan
16n cac cam két cta Viét Nam da pht hop véi cdc cam két caa WTO
va cidc FTA khéc ma Viét Nam da tham gia, hon nta, trong qud trinh
dam phan EVFTA, va TPP, Viét Nam cang da cip nhat nhiéu cam két
qudc té vao khung khé phap ly vé kinh doanh ctia minh. Tuy nhién, tac
dong gidn tiép cta viéc thuc hién Hiép dinh nay 1a 16n va la thach thuc
doi véi Viét Nam bai sy sn sang ctia cd nén kinh té va doanh nghiép
la chua cao. Thém vao d6, vin dé khong chi diing lai ¢ viéc ban hanh
cac van ban phdp ly va chinh séch méi ma con 1a co ché dé thyc hién va
gidm sat ching. Mot s6 phat hién cuy thé ctia cudn sach nay c6 thé dugc
tom tit nhu sau:
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SU SAN SANG CUA VIET NAM TRONG THUC HIEN EVFTA

Vé kinh té vi md

Viét Nam da dat dugc mot mic d6 6n dinh kinh té€ vi m6 nhat dinh
tt ndm 2014, sau mot giai doan nhiéu bién dong. Tang trusng kinh té
da c6 ddu hiéu phuc hoi, tao thudn lgi cho viéc thuc hién Hiép dinh
trong mot chu ky tang truéng cao hon. Lam phat & muc thép, ty gid khd
6n dinh va co ché ty gid da dugc cai thién nham han ché nhiing thay déi
dot ngot, thuin 1gi hon cho cic hoat dong thuong mai trong thai ky téi.

Ngén sach phu thudc vao xudt khiu. Hién tai, doanh thu tu hoat
dong xudt khdu chiém gan 18% tong thu ngin sich nha nuéc. Nhiing
danh gid dinh lugng cho rang Hiép dinh nay c6 tic dong nho téi ngan
sach bai vi thiét hai ti viéc gidm thué nhép khdu sé dugc bu dip bing
viéc tang nguon thu tir xudt khiu va thué noi dia. Tuy nhién day chila
gia dinh, néu san lugng trong nudc tang chdm sé gy ra nhiéu vin dé
cho ngan sach.

Moi truong kinh doanh cta Viét Nam da dugc cai thién dang ké
trong thoi gian gan d4y, mic du Viét Nam van nim & nta cudi cia
céc bang xép hang. Vi du, chi s6 “Thuong mai qua bién gi6i” (Trading
Across Borders) trong bang xép hang 2016 ctia Viét Nam da tut mot
béc tir vi tri thit 98 xudng 99 trong s6 189 nudc dugc xép hang. Mic du
da c6 nhiéu né luc cai cach tha tuc hai quan va thuan lgi héa thuong
mai theo Nghi quyét s6 19 ctia Chinh phu trong cic nam 2014, 2015
va 2016, diém s6 xép hang d6i véi chi s6 “Khoang cach dén nudc tét
nhét” (Distance to Frontier) trong thuin 1gi héa thuong mai van khéng
dugc cai thién nhiéu. Thém vao d9, chi phi giao dich van cao, cdc doanh
nghiép khong chi tra cdc chi phi chinh thitc ma con phai tra cic chi phi
khong chinh thic.

Mic du Viét Nam da dat dugc thanh c6ng nhit dinh trong viéc cai
thién moi truong dau tu, song mic do cai thién van khong dugc nhu
mong doi. Luat Dau tu stta d6i naim 2014 dugc danh gid la don gian
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va minh bach hon trong viéc phé duyét du dn dau tu. Xép hang déi véi
chi s6 “Khéi nghiép” caa Viét Nam da cai thién tur vi tri 125 trong nam
2015 1én 119 trong nam 2016 trong s6 189 nudc dugc xép hang. Viéc
bao vé nha ddu tu van yéu tai Viét Nam. Theo bdo cdo Chisé NLCT
toan cau 2015-2016, chi s6 “Bao vé nha dau tu” caa Viét Nam chi dat
4,7/10 diém, xép thit 100 trong s6 140 nudc. Viéc don gian hoéa thu tuc
gidi quyét tranh chdp va ting cudng hiéu lyc thyc thi hgp dong c6 thé
giup cai thién niém tin cta cdc nha ddu tu nudc ngoai vao MTKD cua
Viét Nam xét vé€ khia canh bao vé nha dau tu. Miac du Chinh phu da
yéu cdu cit giam thoi gian gidi quyét tranh chdp tai toa dn tirndm 2014,
nhung dén nay hé thong toa dn van khong c6 nhiing thay déi dang ké
dé cai thién hién trang.

Lién quan dén cdc tiéu chudn vé SPS va TBT: Viét Nam dap ting
du s6 lugng nhiing quy dinh phép Iy vé vé sinh kiém dich va tiéu chudn
ky thuat dé bao vé stic khoe ctia con ngudi, nhung nhiing tiéu chudn
nay khong cao bing EU. Trong mdt s6 san phdm xudt khdu chu chét
nhu thuy san, giday dép va may mdc, cidc nha san xudt cta Viét Nam
nhin chung da dép tng cac tiéu chudn vé SPS va TBT cta EU. Tuy
nhién, van c6 hién tugng vi pham cic quy dinh nay va nhiéu 16 hang
thuc phdm ctia Viét Nam da bj loai khi nhap khau vao EU. D6i véi cac
linh viic n6ng nghiép va thuc phdm khdc, phan 16n cic nha san xudt cta
Viét Nam khong dap tng céc tiéu chudn vé SPS va TBT cua EU. Diéu
nay sé tao ra thich thitc 16n cho cac doanh nghiép néu muén khai thac
thi truong EU khi EVFTA c6 hiéu luc. O mot géc do khic, viéc ban
hanh va thyc thi SPS va TBT & Viét Nam chua thuc su tot. Hé thong
quy chudn, tiéu chudn trong nhiéu nganh con lac hdu, thiéu thuc té,
hodc chua du do tinh vi phtic tap can thiét dé€ stt dung nhu mdt hang rao
bao h¢ hiu hiéu cho san xudt trong nudc.

D6i véi van dé canh tranh va DNNN: Theo B4o cdo Chi s6 NLCT
toan cdu (2015), Viét Nam xép th 71/140 vé chi s6 “Canh tranh thi
truong hang héa” va tha 77/140 vé chi s6 “Hiéu qué cta chinh sich
chéng doc quyén”. Nhin chung, hé théng phap luit cho canh tranh va
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chong doc quyén ctia Viét Nam con thiéu va yéu. Luit Canh tranh cta
Viét Nam da dugc ban hanh tit ndm 2005, nhung khong phat huy hiéu
qua. Co ché t8 chiic cta cdc co quan chiju trach nhiém vé linh vuc nay
chua t6i wu va ddm bao sy cong bang trong diéu tra va xt 1y cidc hanh vi
phan canh tranh ctia cic DNNN va cic co quan céng quyén.

Khu vuc kinh té nha nudc van dugc coi l1a khu vuc kinh té chua dao,
do viy cdc DNNN c6 mit trong phan 16n cic nganh va linh vuyc. Theo
mot Nghi dinh dang soan thao vé hang héa, dich vy, dia ban thyc hién
ddc quyén nha nudc trong hoat dong thuong mai, Nha nuéc sé van duy
tri doc quyén trong 16 linh vuc kinh doanh. Nho lgi thé vé doc quyén
nha nuéc va nhiing lgi thé trong tiép can von va cic ngudn luc khac,
DNNN dang canh tranh khoéng binh dang véi khu vic doanh nghiép
tu nhin. Trong diéu kién d6, néu EVFTA c6 hiéu luc va cic hoat dong
ctia cic DNNN gay ra nhiing thiét hai 16n cho hoat dong thuong mai
va dau tu cta EU tai Viét Nam, Viét Nam dé cé nguy co bi khéi kién
va 4p dung cic bién phdp triing phat thuong mai néu cac chinh sdch va
thé ché d6i véi cic DNNN khong thay d6i theo huéng binh ding hon.
Gan day, Chinh phu da c6 nhiéu nd Iyc nhdm céi thién hiéu qua hoat
dong ctia cic DNNN va sy cong bang vé MTKD, vi du nhu Nghi dinh
81/2015/ND-CP vé viéc cong khai cac thong tin caa DNNN va Nghi
dinh 87/2015/ND-CP vé gidm sat vén ctia Nha nuéc dau tu tai cic
doanh nghiép. Tuy nhién, hiéu lyc va hiéu qua cta cic bién phdp nay
c6 giup tao MTKD binh ding hay khong con phai ché thei gian tra 16i.

SI san sang clia cac doanh nghiép

Mot khio sat déi v6i 120 doanh nghiép do Nhém nghién ctu
thuc hién da chi ra ring nhiéu doanh nghiép c6 biét vé Hiép dinh nay
(82%). Day 1a mét ddu hiéu tich cuc cho sy chudn bi thyc hién Hiép
dinh. Tuy nhién, phin 16n cdc doanh nghiép khong c6 hiéu biét sdu vé
Hiép dinh. Trong s6 cic doanh nghiép cé biét dén EVFTA, c6 t6i 69%
doanh nghiép cho biét ho thuc ra chi “c6 nghe n6i” vé EVFTA, s6 “da
tim hiéu s s0” 1a 26%, con s6 thuc su “da tim hiéu ky” chi 5%. Két qua
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nay dudng nhu saing hon két qua diéu tra doanh nghiép TPP trong bao
cdo PCI 2014 (véi chi khodng 20% doanh nghiép cho biét da tim hiéu
so bd hoic ky vé TPP).

Két qua Diéu tra cho thdy mot thuc té tuy khong giy ngac nhién
nhung rit ddng lo ngai: phan 16n cdc doanh nghiép (63%) chua cé bat
ky hanh dong chuén bi nao, du nho, d€ chuin bi cho EVFTA néi riéng
cang nhu cic FTA ndi chung trong tuong lai. Mac du ty 1é cac doanh
nghiép da tiing c6 giao dich v6i EU khé cao (gédn 40%), nhung phan 16n
déu la cdc DNNN. Ti 1¢ nay d6i vé6i cdc doanh nghiép FDI va doanh
nghiép tu nhan chila 11-12%.

Nhiing kh6 khan chinh ma cac doanh nghiép phai d6i mat khi kinh
doanh véi doi tac EU la chdt lugng hang héa, thiét ké va dong goéi, ciing
nhu thiéu thong tin thi trudng. C6 thé thdy ring, hau hét nhing vin dé
kho khan nhit ma ciac doanh nghiép Viét Nam hién phai d6i mat khi
lam viéc véi doi téc EU sé khong dugc giai quyét trong EVFTA (chi c6
vin délién quan dén TBT va SPS c6 thé dugc cai thién déi chut, nhung
chu yéu la cai thién vé thu tuc giai quyét tranh chdp chd khong phai la
noi dung cua cdc tiéu chudn hay quyén dugc ban hanh TBT va SPS).
Do vay, v6i EVFTA, cac doanh nghiép sé van phai d6i mat véi nhiing
van dé nay trong tuong lai.

banh gia cta chinh cic doanh nghiép vé 1gi thé canh tranh trén
thi trusng EU cho thdy phén I6n cic doanh nghiép c6 NLCT & mic
trung binh xét vé chit lugng dich vy, gia ca, kha ning huy dong vén va
ngudn nhén lyc ¢ chuyén mén. Tuy nhién, phdn 16n (90%) cic doanh
nghiép ky vong ring NLCT ctia ho sé dugc cai thién sau khi Viét Nam
ky két Hiép dinh nay, va 67% tin ring MTKD sé dudc cai thién, dic
biét 1a nho cai cich thé ché va diéu chinh chinh sach. Tuy nhién, mét
diém déng chu y la 87% s6 doanh nghiép dugc hoi cho ring cai cach
phan nhiéu la trén vin ban gidy to, kho thyc hién trong thuc té, va yéu
t6 con ngudi méi dong vai tré quan trong trong cai cach. Sulac quan la
mot yéu t6 quan trong trong viéc thuc ddy cai cach trong thoi gian téi,
nhung ciing tao ra ap luc d6i v6i Nha nude trong qua trinh cai cach noi
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chung. Ky vong thdp vao cai cich tit phia Nha nuéc sé anh hudng rit
16n t6i hanh vi ddu tu ctia doanh nghiép trong tuong lai.

Mic du muc d¢ lac quan vé kha ning canh tranh cao (c6 16 chu yéu
14 trén thi trudng noéi dia), van c6 78% doanh nghiép cho biét ho cin cé
nhiting bién phap ho trg cu thé cia Nha nuéc dé tin dung téi da co hoi
va vugt qua nhiing thach thic tit EVFTA; 72% cho raing Nha nudc can
c6 mot co quan chuyén trach trong viéc huéng dan, giai thich va tu vin
cho cic doanh nghiép vé EVFTA. S6 lugng cac doanh nghiép cho ring
ho sé tu chudn bi va khong cin sy hé trg ciia Nha nuéc la rit nho (5%),
va s6 lugng cac doanh nghiép khong chudn bi cang nhu khong can sy
hé trg ctia Nha nudc chi chiém dudi 1%.

MOT SO HAM Y VE THE CHE VA CHiNH SACH

Vé moi truong dau tu

Trudc khi ky EVFTA, Viét Nam da c6 cac BIT véi 21 thanh vién
EU. Viét Nam cang da stta d6i cdc quy dinh vé dau tu d€ phu hop véi
yéu cdu ctia WTO va cac FTA khdc. V€ co ban, cic nghia vy vé tu do
héa va mé cua thi trudng cho ddu tu trong EVFTA cling tuong tu cac
cam két vé md ctia thi truong trong nhiéu FTA khac trén thé gidi ciing
nhu cic FTA ma Viét Nam da tham gia. Tuy nhién, do cach tiép can
“chon cho-positive list”, EVFTA chua dudc coi la hiép dinh cé nhiing
tiéu chudn cao nhit vé cam két ma ctra thi trudng dau tu.

Dbé thuc hién EVFTA, c6 mdt s6 diém Viét Nam khong can stra d6i
trong khung khé phép ly gan day, vi du nhing diéu khoan nham dap
ting Cam két vé md ctra thi trudng (Diéu 2) ¥, Déi xtt quéc té tham gia
hoat dong ddu tu (Piéu 3); Ty do héa ddu tu phu hgp véi danh siach
cic cam két vé ty do héa dau tu (Diéu S); Yéu cdu vé Két qui hoat

¥Trong phan vé Pau tu, thudc Chuong Thuang mai dich vu, Dau tu va Thuong mai dién
tl chia EVFTA.
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dong (Piéu 6)*. Phan 16n nhiing vin dé cin stia d6i van la nhiing vin
dé mang tinh ky thuat, vi du nhu sy khdc biét va mic d¢ san c6é caa mot
s6 dinh nghia nhu “khodn ddu tu”, “dich vy céng”, Dai ngé MFN doi véi
cic nha dau tu EU trong méi quan hé véi cac FTA khdc, v.v..

Nhiing thach thitc16n nhat d6i véi Viét Nam 13 cdi thién moéi truong
dau tu va thu huat va st dung FDI. Chinh phu Viét Nam da rdt chu trong
cai thién moi trudng dau tu, tuy nhién thanh cong ctia nhiing né luc cai
thién moi trudng ddu tu van con khiém ton va diéu nay cang phu hop
v6i nhiing ddnh gid cua cdng dong quéc té vé moi truong ddu tu caa
Viét Nam. Nhin chung, méi truong dau tu dugc xép hang khd thip. Béo
cdo Chi s6 NLCT toan cdu cho thdy Viét Nam xé&p thit 100/140 nuéc
vé bao vé nha dau tu, 74/140 vé hiéu luc thuyc thi hgp dong.

Hién nay, mac du dang tién hanh cai cach triét dé nén kinh té va do
d6 can diéu chinh nhiéu chinh sich, cic cam két md ctia thi trudng va
ty do hoa dau tu trong EVFTA ciing dit ra cho Viét Nam nhiing yéu
cdu va gi6i han nhdat dinh vé viéc stra d6i. Céc diéu kién dau tu va kinh
doanh dugc quyét dinh vao thoi diém ma Hiép dinh c6 hiéu lyc sé can
phai gitt nguyén trang va khong dugc phép sta dai, trit khi nhiing sta
d6i nay theo huéng thuédn lgi hon so véi nhiing diéu kién dugc mo ta
trong Danh muyc loai trit (List of Exception) quy dinh trong Hiép dinh.
Nhiing thay d6i d6i v6i cac luat va thé ché dau tu trong tuong lai sé can
phai tép trung vao nhing vidn dé sau:

N¢i luat héa va ban hanh céc van ban phép ly lién quan dén dau tu
dé thuc thi EVFTA va cic hiép dinh khic (TPP). Diéu nay cin dugc
thuc hién theo huéng cai thién (hoic it nhat la khong lam xdu di) sy
thuan lgi danh cho cic nha dau tu.

Ra soat, cong bo va ki€ém soat nghiém ngit cic quy dinh vé cac diéu
kién dau tu va kinh doanh nhu quy dinh trong Luat Dau tu; ddy manh
viéc cong bé thong tin, huéng dan va x6a bo nhing khoé khin, vuéng

“Trong cudn sach nay, trir khi 6 trich dan khac, phan 16n nhing ra soat phap ly dugc
st dung tl cac bdo cdo da xuat ban cta VCCI.
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mic cho cdc doanh nghiép, cdc nha diu tu va cdc co quan nha nudc
nhim dam bdo thyc hién ddy du, nhit quin véi cic diéu khoan cua
Lu4t Dau tu va Luat Doanh nghiép vé kinh doanh va dau tu.

Xay dung mot ké hoach thu hut dau tu va dua ra huéng dan dé
thuc hién hiéu qua céc chinh sach thu hut dau tu c6 chon loc va c6 chit
luong, tap trung vao cic nganh cong nghé cao, ky thuat hién dai va cac
du dn sdn xudt quy mo 16n, cac du an ddu tu tai cac ving nong thon st
dung nhiéu lao dong, cic du 4n san xudt trong cic nganh cong nghiép
hé trg, va cic dy 4n thudc linh vyc xa hoi héa dau tu theo cic diéu
khodan cua Luat Dau tu.

Trong diéu kién hang rao bdo ho cho doanh nghiép Viét Nam
chua thyc sy hiéu qud, can x4y dung mot khung khé phéap ly hé trg cac
doanh nghiép vira va nho (DNVVN ) nhu Luat Hé tr¢ DNVVN va ké
hoach hanh déng cy thé. Miic d6 bao vé tuy theo mitc d¢ rai ro va dam
bao khong vi pham cic quy dinh cia WTO cang nhu cam két trong
EVFTA; ting cudng cong tac ho trg thong tin va phép Iy cho cic doanh
nghiép vira va I6n nhim md& rong thi truong mdi thong qua cic kénh
hop tac kinh té, xic tién thuong mai va dau tu, gom ca viéc ho trg giai
quyét cac van dé kho khan phat sinh tai cac thi truong xudt khéu.

Ra soat chinh sach c6ng nghiép cua Viét Nam va xdy dung chinh
sach cong nghiép phu hop véi cic cam két va tién trinh mé cua cta
EVFTA ctng nhu cdc cam két khic. Xay dung cac chinh sdch khuyén
khich ddu tu vao cong nghiép phu trg, san xudt nguyén liéu va linh kién
dau vao, hé trg cac doanh nghiép Viét Nam tham gia tich cyc va cha
dong vao cac chudi gia tri khu vuc va toan cau, dac biét 1a trong mot s6
linh vuc ¢6 1gi thé canh tranh cao.

Hoan thién cac co ché gidi quyét tranh chdp gitta nha nuéc va cac
nha dau tu theo hudéng cic thu tuc gidi quyét tranh chdp c¢6i m& va minh
bach hon, tao ra cic co ché nhim c6ng nhan va bao dam hiéu luc thuc
thi cua cic quy dinh cta toa dn, trong tai nudc ngoai dé€ bao vé quyén
va hop phap héalgiich cta cic t6 chiic va cd nhéin trong hoat dong dau
tu va kinh doanh.
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Vé MTKD va NLCT

EVFTA khong c6 chuong quy dinh cu thé véi tén goi la MTKD,
tuy nhién ndi dung nay dugc quy dinh rai rdc & nhiéu chuong khac
nhau. Nhin chung, viéc thuc hién cic cam két vé thuén l¢i héa thuong
mai, tht tuc hai quan, cac tha tuc phi thué, lao dong ma Viét Nam da
cam két trong EVFTA c6 thé truyc tiép giap cai thién MTKD cua Viét
Nam cting nhu phti hgp véi tién trinh cam két trong khuén khé WTO
ma Viét Nam 13 thanh vién.

Trong EVFTA, cic cam két vé hai quan va thudn 1gi héa thuong
mai dugc trinh bay trong Chuong 5 va Chuong 20. N6i dung cua
nhting chuong nay néi vé cam két trong linh vyc hai quan, thuin loi
héa thuong mai, hé trg vé hai quan, hop tic vé hai quan gitia hai bén.
Phan 16n nhiing cam két nay c6 thé dugc thuc hién ngay lap tdc sau khi
Hiép dinh c6 hiéu lyc.

Nhin chung, EVFTA c6 thé gitp Viét Nam thuc ddy cai thién MTKD
vanang cao NLCT caa cdc doanh nghiép, linh vyc va ca nén kinh té thong
qua cic kénh sau: Thd nhdt, EVFTA tao thuin lgi cho viéc ning cao
NLCT ctia hang héa Viét Nam nhd¢ tao thém nhiéu co hdi dé mé rong thi
truong va c6 dugc tinh kinh té theo quy mo; Thi hai, Hiép dinh gitp thic
ddy dong von FDI ttt EU vao Viét Nam - dugc cho la dong von FDI chit
lugng cao - va tir d6 tic dong lan toa vé nang sudt va cong nghé téi doanh
nghiép Viét Nam; Thi ba, Hiép dinh sé thuc ddy Viét Nam cai thién cic
tiéu chuén va chit lugng hang hoéa va tiép cin cic ddu vao gid ré hon tu
chau Au, nhé d6 cai thién chit lugng hang héa ctia Viét Nam. Viéc thyc
hién FTA nay cing tao ra mdt moi trudng canh tranh hon nham thac ddy
cdc doanh nghiép tu ning cao ning luc canh tranh. Viéc thuc hién hiép
dinh caing gitp Viét Nam c6 thé dugc cong nhan la mot nén kinh t€ thi
truong, nho d6 giup cic doanh nghiép Viét Nam tranh dugc nhiing tha
tuc/chi phi khong cin thiét lién quan téi cic vu chéng ban pha gid.

T khia canh hai quan, Viét Nam da dép ting hdu hét cac cam két
trong EVFTA do Viét Nam da tham gia Hiép dinh vé Tao Thuén loi
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thuong mai cia WTO (TFA) trit mét s6 diéu khoan lién quan dén don
gian hoéa va minh bach héa thu tuc cho cic chu thé kinh t€, gébm ca
DNVVN. Trong thuc té, d€ dugc hudng loi ich t6t hon tit EVFTA, van
can c6 nhiing stia d6i. Vi du, theo quy dinh caa Luit Hai quan ctia Viét
Nam (2014 ), mtc xuit khdu t&i thiéu dé dugc hudng uu dai thué quan
dugc quy dinh & muc kha cao, dan dén viéc rat it DNVVN c6 thé dap
ung diéu kién nay. EVFTA ciing yéu cdu dim bao hiéu qué co ché thuc
thi vén dang khd yéu ¢ Viét Nam.

T viéc kiém tra chuyén nganh, nhing két qua ra soat so bo cua
VCCI cho thdy it nhdt c6 ba nhém quy dinh chua hoan toan dap tng
cac cam két trong EVFTA d6 1a: (1) Ap dung céc ky thuat hai quan
hién dai (d4nh gié rui ro, céc phuong phép kiém toan sau théng quan
nhim don gian hoéa va tao thudn lgi cho viéc nhap va xuat hz‘mg) ; (2)
Phi va 1¢ phi hai quan (Khoén 1, Diéu 10, EVFTA): khong cao hon
muc trung binh, hodc khong dya trén gié tri cia hing hda; (3) Céc cam
két lién quan dén hop phdp hoa lanh su ngay d6i véi gidy to hai quan
va sau ba ndm dé6i véi cac gidy t6 xudt nhap khdu khac. Nhin chung,
v6i tién trinh cai thién MTKD hién nay ctia Chinh pht nhiing vin dé
nay sé sém dugc hoan thién, b6 sung va stra d6i. Tuy nhién, giéng nhu
trong truong hop vé dau tu, vin dé cta Viét Nam van la khau thuc hién
do hiéu lyc thyc thi cia khung khé phap Iy con yéu. N6i cach khic, tac
dong gidn tiép ctia EVFTA 16n hon nhiéu so véi tic dong truc tiép nho
viéc stia d6i khung khé phdp ly cho van dé nay.

Viéc diéu chinh thé ché va chinh sich trong linh vuyc cai thién
MTXKD va NLCT trong thoi gian téi can dugc thuc hién theo hudng:
1) Cai thién chit lugng MTKD: Viét Nam van tié€p tuc cii thién

MTKD nhu da xac dinh trong Nghi quyét s6 19 ctia Chinh phu.

Bén canh viéc don gian héa cac tha tuc hanh chinh, Viét Nam can

ra soat, stta d6i va x6a bo cic diéu kién va gidy phép kinh doanh

nhim tao nhiing diéu kién thuan 1gi nhit cho doanh nghiép. Uu
tién hang ddu can dugc danh cho nhiing viéc tryc tiép lién quan
dén cam két caa cic FTA.
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2) Nang cao ning luc canh tranh: Can phai xac dinh cai thién mot s6
chi s6 cu thé c6 tinh cdp bach trong x€p hang NLCT toan ciu. Vi
du, cac chi s6 va hiéu qua cua thi trudng hang héa va hiéu qua caa
thi trudng tai chinh can dugc thuc hién truée tién. Cang nhu cin c6
16 trinh phtt hgp véi cac chi s doi hoi thoi gian d€ cai thién nhu chi
s6 vé mudc do sin sang vé cong nghé (Readiness of Technology),
hoic niang lyc séng tao (Innovative capacity).

3) Viéc cai thién NLCT vé co ban sé 1 cai thién ning suit doanh
nghiép, trong d6 vai trd cia MTKD chi 13 mét phan (nhim gitip
ci thién hiéu qua ky thuét), phan 16n van 13 yéu t6 cong nghé va
chét luong lao dong. Do d6, cdn c6 mot chuong trinh dot pha hon
vé cai thién ning lyc cong nghé cua doanh nghiép méi c6 thé khic
phuc dugc stic canh tranh yéu ctia cdc doanh nghiép hién nay.

Vé cai cach DNNN

EVFTA quy dinh m¢t loat céc trudng hgp ngoai 1é khong thudc
pham vi diéu chinh, gém truéng hgp vé tdi cdu traic DNNN, cdc muc
dich vé xa hoi va cdc muc dich cong cong cia DNNN. Thém vao do,
c6 it nhdt 7 DNNN hoac nhém cdc DNNN véi hoat dong cu thé sé
khong chiu sy diéu chinh ctia Diéu 4 trong EVFTA*. Vi viy, trén
thuc té, nhiing bién phép diéu chinh tryc ti€p d€ phu hgp vé6i EVFTA
khong nhiéu.

EVFTA khong ngan can bét ky bén nao thanh lap, duy tri cac
DNNN cing nhu viéc chi dinh hodc duy tri doc quyén, hay trao cho
doanh nghiép nhiing quyén lgi hoac dic quyén dac biét, nhung Hiép
dinh nay quy dinh khong phan biét doi xt va hoat dong cia DNNN
phai dya trén nguyén tic thuong mai (comercial consideration) khi
mua hodc ban hang héa/dich vy, yéu ciu vé minh bach thong tin caa
cac DNNN, vé bao dam céc co quan quan ly nha nuéc doc lap véi véi

41 PVN, EVN, VINACOMIN, SCIC, DATC, Vietnam Airline, cdc DNNN trong linh vuc xuéat
ban, in an.
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cdc DNNN, va dic biét EVFTA quy dinh Nha nuéc khong dugc yéu
cdu hay khuyén khich hoat dong ctia nhitng DNNN - ma khong thu¢c
pham vi diéu chinh cta Hiép dinh nay - theo cic cach thic khong nhit
quén véi Hiép dinh.

Viéc dinh nghia vé DNNN la khong tuong thich gidta EVFTA va
luit phap ctia Viét Nam. DNNN trong EVFTA dugc dinh nghia rong
hon so véi Luit Doanh nghiép 2014. Theo quy dinh tai Luit Doanh
nghiép 2014, chi c6 cdc doanh nghiép thudc séhiu 100% vén nha nudce
mdi dugc xdc dinh [a DNNN. Trong EVFTA, DNNN khong chi dugc
xac dinh bdi nguén vén sé hitu (hon 50%) ma con dudc xdc dinh béi
cach thic dua ra quyét dinh chién lugc ctia caic DNNN, hodc ty 1é nhan
su trong cic DNNN do Nha nuéc chi dinh (néu hon mét nia s6 thanh
vién trong hoi déng quan tri). Viét Nam da ban hanh Luat Diéu uéc
quéc té (2016) trong d6 quy dinh trudng hop vin ban quy pham phép
ludt va diéu uéc qudc té€ ma Viét Nam la thanh vién c6 quy dinh khac
nhau vé cing mot vin dé thi 4p dung quy dinh ctia diéu u6c quéc té 4o,
trit Hién phdp. Mic du quy dinh nay gitp giai toéa nhiing vin dé phat
sinh truc tiép tir viéc khong tuong thich gitta hailoai van ban, trong thuc
té viéc thuyc thi khong hé Iam gidm sy can thiép caa Nha nuéc vao hoat
dong kinh doanh ctia doanh nghiép, dac biét d6i véi doanh nghiép ma
Nha nudc van chiém ti 1é ¢S phan chi phdi trén 51%. Mit khic, dinh
nghia nhu véy gitp cic doanh nghiép 14n tranh dugc nghia vu céng
bd, minh bach héa thong tin. Chinh diéu nay sé lam hiéu qua cai cich
DNNN. No6i cach khéc, viéc thay d6i dot ngdt dinh nghia vé DNNN da
lam han ché di rat nhiéu tic dong cii cach thé ché cia EVFTA.

Ngoai vin dé trén, hiéu luc thuc thi va co ché dé dam bao viéc thuc
hién cac quy dinh hién hanh trong quan tri DNNN ciing nhu cdc cam
két cia EVFTA van sé la vin dé giy nhiéu biic xiic 6 Viét Nam. Dam bao
DNNN hoat dong theo quy tic vé canh tranh c6ng bing, khong phan
biét d6i xtt va nguyén tic thi trudng nhu cac cam két trong EVFTA céan
thiét c6 sy diéu chinh vé thé ché va chinh sach, tip trung vao nhiing vin
dé chinh sau day:
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1)

3)

5)
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Hai hoa héa khung khé phép ly vé kinh doanh, khong phén biét
hinh thtc s& hitu cia doanh nghiép. Trudc mit can danh gid hiéu
qua cua viéc thay d6i dinh nghia vé DNNN d€ c6 nhiing stta d6i
can thiét va kip thoi.

Chudn bi va ban hanh cic chinh séch lién quan dén hinh thic sé
htiu ctia cdc DNNN, trong d6 xac dinh ré: vai tro caa chinh pha
trong viéc quan Iy cdic DNNN va quan ly hoat dong bén trong cta
cdc DNNN, co ché quan Iy v6n nha nuéc trong cic DNNN. Yéu
cdu céi cach triét dé trong linh vyc nay sé giap tdch biét hoan toan
quyén s& hitu vén nha nudc trong caic DNNN véi quyén quan ly
ctia nha nudc déi véi doanh nghiép.

Hoan thién khung khé phap ly d€ cai thién hiéu qua cdc DNNN,
nho d6 loai trit va g6 bo cac uu tién va ho trg caa chinh pha dei
v6i DNNN. D4y manh ¢ phan héa (tu nhan héa). Hoan thién co
ché déi véi dai dién ctia von nha nuée trong DNNN, co ché cong
bd, phé bién thong tin vé cic DNNN, bio ddm DNNN hoat dong
theo cdc quy tdc thi truong va binh ding véi cdc doanh nghiép khac
trong nén kinh té.

Hoan thién khung khé giam sit va danh gia két qua hoat dong cia
DNNN. Tt d6, chinh phti can ban hanh chi s6 gidm sat va danh gia
déi v6i DNNN trong ting linh vuc va pham vi khac nhau (doanh
nghiép cong cdng va doanh nghiép kinh doanh). Chi s6 chinh nén
1a chi s6 vé mtic d¢ lan téa va anh hudng téi cic doanh nghiép khac.
Bén canh viéc xdc dinh lai vai tro/vi tri cia cdic DNNN trong nén
kinh t€, can thiét lap mot co ché quan ly dé€ ting pho véi cac rai ro
do hoat dong ctia DNNN géy ra. N¢ cia DNNN nén dugc dua
vao hé thong tinh toan ng ctia chinh pha. Chinh phti can phai kiém
sodt, gidm sat va quan Iy ng cita DNNN.

Vé nhifng van dé lién nganh

Ngoai ba linh vuic néu trén, dé dam bao thyc thi hiéu qua EVFTA,

viéc cai cach thé ché con lién quan dén cic van dé sau day:
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(1) Trong khi EU van chua c6ng nhén Viét Nam c6 MES thi Viét Nam
cdn sém hoan thién céc thé ché ddm bao cho nén kinh té hoat dong
trén co sG ton trong cac quy tic thi trudng dé dugc cong nhan MES,
gidm cdc rui ro cho hoat déng ctia doanh nghiép & thi truong nudc
ngoai. Nhiing cai cich nay tap trung vao cac khia canh phan bé
ngudn lyc nhu'x6a bo dan cdc rao can vé tich tu dét dai va viéc phan
b dat dai dya trén quyét dinh hanh chinh, x6a bo cic rao can trong
thi trudng lao dong va thi trusng von, thi trudng ning lugng; nang
cao hiéu qua quén ly cong, ting tinh minh bach va dé dy dodn vé
thé ché va phdp luit. Diéu quan trong hon ca trong giai doan trudc
mat do6 1a hiéu qua va hiéu luc caa van ban lién quan.

(2) Ra soit dam bao sy tuong thich gitta cic cam két quéc té véi chinh
sach cong nghiép ctia Viét Nam, cu thé, ra soat gitta cic nganh trong
tam dugc lya tron trong chién lugc phat trién cong nghiép véi tién
trinh m¢& ctra trong cac FTA trong d6 c¢6 EVFTA. Cac chinh sdch
cong nghiép lién quan truc ti€p dén viéc hé trg nganh can phai
dugc xem xét dya trén nguyén tic chinh sich cong nghiép chi giap
khic phuc cac khiém khuyét ctia thi truong hon 1a dung cac cong cu
hé trg bop méo thij trusng. Mit khdc, nhin chung khéng gian chinh
sach nhiam hé trg phat trién cong nghiép sé bi han ché khi tham
gia cac FTA. EVFTA khong hoan toan cdm viéc chinh phu hé trg
mot s6 nganh non tré, tuy nhién viéc hé trg phai dugc dam bao dya
trén nguyén tic MFN va binh ding gitia cdc loai hinh doanh nghiép
trong va ngoai nudc (NT).

(3) Két qua ra soat khung cit gidm thué quan trong EVFTA cho thdy,
thi trudng EU md ctia cho cdc sin phdm ctia Viét Nam kha khiém
ton (16 trinh cit gidm thué dai tit 5-7 nim) déi véi phan 16n cic
nganh dugc xic dinh la uu tién trong Chién lugc cong nghiép,
trong khi nhiéu nganh khong phai 1a lgi thé caa Viét Nam lai dugc
cat giam thué ngay l4p tdc. Thué trung binh caa EU d6i véi mot s6
san phdm ma Viét Nam c6 lgi thé nhu nong san, dét may va cic san
phdm st dung nhiéu lao dong khac khong dugc cit giam nhanh
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bing 16 trinh d6i véi cic san phdm ché tic khic ma Viét Nam
khong c6 lgi thé. Diéu d6 cho thdy trir khi Viét Nam c6 thé dich
chuyén nhanh co cdu san phdm xudt khdu tit thim dung lao dong
sang thdm dung vén, nhiing loi ich thu dugc tit quan hé thuong mai
v6i EU sé thdp va chim. Do viy, tic dong vé dich chuyén co cdu
kinh té cia EVFTA kha r6 rang, va Viét Nam chi c¢6 mot khoang
thoi gian ngan dé thac ddy phat trién nganh ché tac di doi véi viéc
xem xét lai Chién lugc phat trién cong nghiép (2014) dé xac dinh
lai cdc nganh uu tién.

(4) Cac chinh sich cong nghiép khéc lién quan dén chit lugng lao

dong, moi trudng lao dong, céi thién ha tang, cai thién cong nghé
vé co ban khong c6 cam két sdu hon so vé6i nhiing cam két hién
hanh ctia Viét Nam (vi du cam két vé lao dong trong khuoén khé
céc nghi dinh thu ctia ILO), vi vdy vé co ban khong thu hep thém
khong gian chinh sich, tuy nhién Viét Nam cin phai ddy manh viéc
thuc thi cic chinh sich nay trong diéu kién cic chinh sidch cong

nghiép khic da bi thu hep tic dung do cam két.

(5) Nhin chung c4c quy dinh ctia Viét Nam lién quan dén quyén s& hitu

tri tué khong mau thuan véi cac cac cam két trong EVFTA. Tuy
nhién, dé€ pht hop véi quy tic MEN quy dinh trong chuong 12 ctia
EVFTA, Viét Nam sé cdp MFN cho dé6i tic EU véi diéu kién khong
kém uu dai hon so v6i cam két SHTT véi cdc d6i tac khic (trong
truong hop gan dayla déi tac TPP véi cac cam két dugc cho la ciing
rin hon). Mit khac, vin dé déng lo ngai nhét lién quan dén SHTT
van 1 t6 chuc thuc thi va hiéu luc ctia cic quy dinh vé SHTT tai Viét
Nam do nhén thtic cta cic doanh nghiép va nguoi dan vé SHTT
con han ché. Hiéu lyc va hiéu qua thyc thi ctia khung khé luat phap
vé SHTT thédp c6 thé anh huéng khong nho téi tac dong tich cuc vé
thu hat FDI ma EVFTA mang lai.

(6) Hb trg, cai thién sinh ké cho nhiing d6i tugng dé bi tén thuong la

nhiém vy khong thé thiéu trong thuc thi EVFTA. Nhiing d6i tugng
nay bao gom nhiing ngusi lam viéc trong cdc nhém nganh bi tac
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dong tiéu cuc, hoac thit nghiép tam thai do qua trinh tdi co cdu
cdc nganh do diéu chinh chinh sich thué quan. Vi d6i tugng cong
nhén ti cdc doanh nghiép, chinh sich bao hiém, dic biét 1a bao
hiém thit nghiép cin phai dugc tinh todn lai dya trén cic tic dong
ttt EVFTA. Bén canh do cling can can nhéc vé chinh sach dao tao
lai hodc ho trg lao dong chuyén nghé. Theo du bdo vé tic dong caa
EVFTA va TPP, nhiing n6ng dan c6 quy m6 san xudt nho, dic biét
trong linh vyc chin nudi, sé gap rit nhiéu kho khan do canh tranh
cao hon tir hang nhap kh4u. Theo d6, Nha nuéc can gitp néng dan
chuyén déi sang quy mo san xuét 16n véi cong nghé cao dép tng
yéu ciu vé an toan vé sinh thuc phdm cta ngudi tiéu dung. Déi véi
nhting nguoi nong dan khong thé thuc hién chuyén déi, ho can
dugc hé trg dudi hinh thic thu nhap truc tié€p trong nhiing linh vuic
c6 thé bi thiét hai nhiéu nhit, dao tao nghé va tu vn tim viéc lam.
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INTRODUCTION

|. VIETNAM - EU RELATION

Vietnam and the EU have established a more comprehensive
ties after 25 years of official relation. The relation between the two is
marked by the Framework Cooperation Agreement (FCA) in 1995 and
recently the Framework Agreement on Comprehensive Partnership
and Cooperation (PCA) in 2012. By that, both parties committed
to accelerate the cooperation in economic, culture, sciences and
technology. Recently, among the Vietnam’s foreign partners, the EU is
one that Vietnam has close and balanced relationship on several aspects.

Currently, the EU is the second largest trading partner of Vietnam
(after China) with export turnover of €21.3 billion, and import of €6.1
billion according to the EU’s statistics in 2014. Nearly a quarter of
Vietnam’s exports were to the EU, and import of the country from the
EU accounted for about 13% of the total import turnover of Vietnam.
Vietnam’s trade surplus with the EU has been increasing.

The trade between the two parties is complementary rather
than competition. The major exports of Vietnam to the EU include
electronics, footwear, machinery, wooden furniture, textiles, frozen
fish and coffee. The main imported goods from the EU are machinery,
airplanes, ships, automobiles and pharmaceuticals. By WTO’s
classification of trade, Vietnam’s exports mainly focus on manufactured
and non-agricultural products. The agricultural exports to EU are
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substantially small. This implies that, on the EU market, Vietnam can
compete in terms of simple and labor-intensive manufactured goods,
but not on agricultural products.

FDI inflow is an important factor contributing to economic
development in Vietnam and provides resources for obtaining export
achievements and also a reliable capital source to offset the large gap
of domestic saving and investment. Prior to joining the WTO, the FDI
flow from EU into Vietnam was basically stable around US$1 billion
to $1.5 billion. Right from the year of WTO accession, this figure
skyrocketed to over US$9 billion. Then the global financial crisis, in
tandem with an overheated economy in 2007-2009, had reduced the
amount of the FDI inflow to around US$6 billion to US$7.2 billion.
The EU is an important investment partner of Vietnam, ranking fifth
among foreign investors in Vietnam in 2014. According to MP]I, as of
1S December 2014, 23 out of 28 EU member states had FDI projects
in Vietnam. Recently the total number of FDI projects from the EU in
Vietnam was 1,156 with a total investment of US$19.1 billion.

The EU has always been a key partner providing technical assistance
to Vietnam since the country’s market economic reforms (Doi Moi).
ODA support for Vietnam has increased steadily over the years, reaching
a peak level in the period before Vietnam joined the WTO and in the
first few years after accession. The total ODA of EU member states to
Vietnam reached a US$470 million in 2012, and mainly focused on
agriculture-forestry, fisheries, transportation and policy reform.

In this context, the Free Trade Agreement between Vietnam and
EU (EVFTA) which is concluded in 2015 is considered a cornerstone
upgrading the relationship between Vietnam and EU in the future.

1. RATIONALE OF THIS REPORT

International trade theory and empirical evidence suggest that
FTAs are not always coming up with opportunities but also challenges,
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particularly for developing countries. FTA can generate imbalanced
development due to some sectors which have trade advantages will
go faster than others. Developing countries may cope with some
problems in implementing the non-tariff regulations which are
commonly tougher in developed countries. FTAs also bring about
the trade dependency and then political dependency as well. There
is also an argument that larger partners gain from the liberalization
much more than small ones. As an example, a report from EU (EU,
2013)" shows that export from Korea to EU after one year of signing
the FTA increased marginally at 1% while the export from EU to
Korea increased by 34%. After five years of implementation, Korea
got more and more trade deficit which was blamed by the fact of slow
restructuring of the trade policy.

Over the past 30 years, Vietnam has continually implemented
economicinstitutionalreformsin the transition froma centrally-planned
to a market mechanism. Since joining the ASEAN (1995), the need for
economic reforms has grown ever stronger due to fierce international
competition. After the signing of Vietnam - United BTA in 2000 and
particularly the accession into the WTO in 2007, the institutional
and economic reform has been further accelerated. Integration and
institutional reforms are seen as mutually supportive; institutional
reforms facilitate effective integration and deeper integration fosters
institutional reforms.

Since Vietnam began negotiations for the EVFTA and TPP, the
demand for institutional and policy adjustments has become more
important than ever. Unlike other FTAs, those “new generation
free trade agreements” go beyond the traditional scope of trade
liberalization. The EVFTA and TPP comprise not only trade and

investment but also “behind-the-border” commitments such as

'EU, 2013, Annual Report on the Implementation of the EU-Korea Free Trade Agreement,
report from the commission to the European parliament and the council.
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labor, environment, legal framework, the relationship between
investors and the state, competition, intellectual property rights and
many others.

Most of the partner countries which the EU have signed or
negotiated trade agreements with are also the members of WTO.
Thus, FTAs should only consider the institutional changes to the
extent that their provisions go substantially beyond the WTO
commitments or venture into new areas. In a study on EU and US
FTAs, Horn et al (2009) count no less than 52 areas disciplined in 14
EU and 14 US agreements notified to the WTO by the end of 2008.
More agreements have been signed since then, potentially adding
even more areas, and the EU’s new trade policy suggests that the
widening of the scope of trade agreements is likely to continue (EC,
2015). Of the S2 areas identified, 14 areas already covered by the
WTO treaties and 38 areas go beyond such multilateral agreements.
This suggests that the EU’s FTAs could have substantial institutional
and policy implications for the parties involved, as the FTAs tend to
include several areas not already disciplined under the WTO. Given
such extensive implication, those FTAs direct and indirectly require
all parties involved, especially the developing countries like Vietnam,
to build up a better institutional capacity to be able to avoid violating
the commitments, fully exploit the economic benefits, to limit the
potentially negative effects as well.

Besidestheissues emergingfrom the tariffand non-tariftelimination
and ones related to scale, development level of each partner, most of
challenges would come from weaknesses in the policy framework and
institution which are believed a bottle neck of the reform in Vietnam
recently. The first challenge is the market economy status. As pointed
out by MUTRAP (2011), the EU is unlikely to make concessions on
anti-dumping and countervailing duties to Vietnam, on the contrary,
it might pose stricter requirements to Vietnam in the area of dumping,
subsidization and the use of trade defense instruments unless the EU
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agrees, within the FTA negotiations, to recognize Vietnam as a market
economy ahead of the WTO deadline’.

Secondly, while SOEs reform is considered one of three pillars in
restructuring the economy?, the slow progress in SOEs reform indicates
that both policy makers and the SOEs themselves are reluctant to pursue
this target, or at least there are some institutional factors behind, which
deserve further investigation. The regulations on competition, cartel
and market concentration in this FTA and others like TPP obviously
put more pressures on that. From the international trade perspective,
the dilemma is that, on one hand, Vietnam needs large firms to compete
internationally, on the other hand, there is a demand for generating a fair
competition in domestic market implying a reduction in the dominance
of SOEs. Given the fact, Vietnam needs an appropriate strategy and
sound legal framework for SOEs reform and at the same time speeds
up equitization process and support private sector development.

Thirdly, the negative effects which potentially influence firms those
having disadvantages in the FTA implementation should be taken in to
account. The gains from FTA are obviously not equal among sectors.
The fact necessitates a mechanism to compensate the losers. MUTRAP
report (2014) forecasts a large trade deficit and decline in growth of
several sub-sectors such as meat and dairy, electronics, wood products,
machineries due to the resource reallocation to advantages sectors like
TCF and food processing. In addition, while most firms in Vietnam are
SMEs and find difficult in complying non-tariff barriers (NTBs) such
as SPS, rule of origin (RoO), complying the liberalization will be costly.
Empirical evidence suggests that while implementing the FTAs, the
policy adjustments to support the business sector is necessary. Korea,
soon after signing FTA with Singapore, established “the Act on Trade

2 So far there has been 45 countries/territories recognized Vietnam market status,
not including EU, US and some big trade partners. The deadline for market status
recognition to Vietnam in WTO is end of 2018.

3 Other pillars are restructuring public investment and banking sector.
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Adjustment Assistance for Manufacturing and Related Industries”
aiming at helping to reimburse domestic firms and workers for their
material loss or expected loss due to the result of policies implemented
towards a free trade regime. The same institutional arrangement is
found for US (Tom HEO, 2012)*

Lastly, many otherissues such as the competitiveness of the country,
sector and enterprise themself, FDIinflows from EU which are expected
to increase substantially, the opening of trade in services, particularly
the financial services in which Vietnam has little experience, the macro
issues due to change in trade, the labor and environment regulations,
the implementation of other FTAs commitment at the same time also
require a more comprehensive and considerable preparation by the
government and business community.

So, Vietnam has undertaken economic re-structure measures and
institutional reform for couple of years. While the progress is relatively
slow, a further integration into the global economy virtually puts
the country into a more challenging situation which requires more
attempts from both policy makers and business communities. Given a
fact that the EVFTA imminently is official signed and take into effect, a
good understanding of the above-mentioned issues and analyzing the
necessary policy and institution adjustments is needed.

This research also provides foreign investors, donors and scholars
a good assessment of both internal and external policies and potential
institutional changes in the future due to the EVFTA commitments. In
that sense, it also benefits investors from Denmark who are doing or

seeking investment opportunities in Vietnam.

* http://home.sogang.ac.kr/sites/iias/iias04/Lists/b6/Attachments/78/Institutional %20
Arrangement%20for%20FTA%20Implementation%20Trade%20Adjustment%20
Assistance%20%28TAA%29%20in%20Korea.pdf;

An example from Korea-Chile FTA shows that thought the agreement was concluded,
a lot of issues has risen relating to the institution and arrangements. Coping with
large protest from community, Korean Government had to announce and emergence
subsidy programme of $100 billion to farming sector before the NA to ratify the FTA.


http://home.sogang.ac.kr/sites/iias/iias04/Lists/b6/Attachments/78/Institutional Arrangement for FTA Implementation Trade Adjustment Assistance %28TAA%29 in Korea.pdf
http://home.sogang.ac.kr/sites/iias/iias04/Lists/b6/Attachments/78/Institutional Arrangement for FTA Implementation Trade Adjustment Assistance %28TAA%29 in Korea.pdf
http://home.sogang.ac.kr/sites/iias/iias04/Lists/b6/Attachments/78/Institutional Arrangement for FTA Implementation Trade Adjustment Assistance %28TAA%29 in Korea.pdf
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[1l. MAIN OBJECTIVES, SCOPE AND STRUCTURE

An overall objective of this report is to assess the policy and
institution needed for Vietnam while complying the EVFTA in order
to grab the benefit as well as to cope with challenges bring about from
this agreement. In more detail, this report target into the followings:

- Review recent studies on the impacts of the FTA between EU

and Vietnam;

- Assess the firm and government readiness in complying the

FTA commitments;

- Identify the policy and institutional gap for maximizing the

benefit of the EU - VN FTA and mitigating the negative effects;

- Propose policy implications for institutional reforms, economic

restructure in accordance with the agreement implementation.

Although the FTA can imply a number of policy and institution
implication, this report focuses on three issues namely: (1) the
implication for SOEs reform; (2) enhancing competitiveness of the
countries and firms through business environment improvement;
(3) improving the investment environment. All of those issues are
key for the recent policy and institutional reform in Vietnam to cope
with deeper global integration. As mentioned, the dominance and
inefficient of SOEs distort the business environment and competition.
With the emphasis on creating a fair competition, implementing MEN,
NT principles, the EVFTA will force Vietnam to boost up the reform
on SOEs. Forcing SOEs to work with market and commercial principle,
obviously has great influence on the Vietnam economy and foreign
firms who invested in Vietnam, as well. The second issue has received
great attention. Improving the competitiveness of the country and firms
is prerequisite for better exploring the benefit as well as limiting the
negative effect from implementing free trade commitments. The last
one is not entirely a new thing. The EVFTA is designed to incorporate
all BITs which EU members formerly signed with Vietnam. By this

219



220

|| THEINSTITUTIONAL AND POLICY ADJUSTMENT IMPLICATIONS OF THE EUROPEAN UNION - VIETNAM

way, the EVFTA is not only the trade liberalization but also investment
protection, investment disputes settlement among EU’s members and
Vietnam. Furthermore, the inclusion of investment commitment into a
free trade agreement also implies the investment liberalization to which
EU has pursued in recent FTAs signed with many partners. The EVFTA,
thus, shall have a great influence on the investment environment of
Vietnam to facilitate investors from EU. The fact that Vietnam revised
the Investment Law in 2014 with more commitments to ensure
freedom and fair investment environment partly reflects this direction.
However, it is noted that this study does not cover the impacts of the
EVFTA on specific laws in each of the above areas, although there are
some mention of specific documents.

IV. METHODOLOGIES

This research deploys a qualitative approach which includes a set
of methods to collect information and conduct analysis. The research
is carried out in three stages: (1) The review and scope of the recent
analysis on the impact of the EVFTA as well as other agreements;
identification of international experiences particularly from the
countries those have FTA with EU; (2) Assessment of the readiness
of the government and business sector through enterprise interviews
and desk study; (3) Identification of the policy and institutional gaps;
Identifying the changes needed in order to maximize the benefit and
mitigate the negative effects from the FTA.

Review and scope: Based on the desk study method, the research team
reviewed recent studies which relates to the potential and quantitative
impact assessment of EVFTA and TPP and other as well. In principle,
all issues related to the implementation of the FTA were reviewed. The
team also identified the areas which should be in focus and related to the
restructuring of the economy and institutional reform. Literature review

method was also applied to withdraw the international experiences.
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Assessment of the readiness, identification the policy and institutional
gap: The readiness of an economy to involve a FTA is discussed widely
in trade literature. A set of indicators reflecting that was introduced in
Hurfbauer and Schot (1994)° Junkyo Lee (2002)° for US - Korea FTA,
Mezano and Avila (2002)’ for the Philippines. It consists of both macro
and microeconomic indicators and depicts a picture of economic
conditions as well as the capacity to compete in international markets
of an economy. It can be used for feasibility assessment as well as during
the implementation of FTA for further structural adjustment.

While macro indicators (e.g. price stability, budget discipline,
national saving and debt, exchange rate stability) gauge the economic
well-being and the health of investment climate, the micro indicators
examines how the central government is relying on market-oriented
policies and trade taxes for its current tax revenues. For the case of
Vietnam, due to the large intervention by the government, as well as the
dominance of SOEs, by comparing and contrasting the recent policy
and institutional framework with market oriented policies, this research
shows the concern of government’s interventions in commercial
activities. The team used qualitative assessment method and a set of
indicators to make comparison and contrast to explore the problems if
the FTA is implemented.

A small survey was used for firms to examine the readiness of the
business sector towards the FTA. More than 100 firms were interviewed.
The content focuses on identifying their knowledge on the EVFTA
and other FTAs, their preparation, their recommendation relating
to the institutional and policy change to better utilize the benefit of

® Hurfbauer and Schot, 1994, Western Hemisphere Economic Integration, Institution for
International Economics,

6 Junkyu Lee and Hongshik Lee, 2002, Feasibility and Economic Effect of a Korea - US
FTA, KIEP publication,

7 Mezano and Avila, 2002, Should the Philippines enter into a bilateral FTA-A policy
framework.
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this commitment. All information collected from policy, institutional
reviews and the fieldwork were used for identifying the gap of the

policy adjustment and institutional reform.

V. STRUCTURE OF THIS BOOK

Besides the introduction and conclusion, this book consists of six
main chapters. Chapter One provides an overview about the EVFTA
and comparison of this FTA to other FTAs that Vietnam has involved.
Chapter Two presents international experiences, focusing on analyzing
the demand for institutional and policy changes which some countries
carried out to deal with FTA implementation. Although the implication
of an FTA with EU is huge, some aspects is in focus, including
investment environment, competitiveness improvement and SOE
reforms. The assessment on the readiness of the economy as a whole
and firms in particularly, is presented in Chapter Three. Besides the
assessment on overall readiness of the economy which focuses in the
resiliences of an economy to the further openness, this chapter assesses
the preparation and expectation about the EVFTA of the enterprises
in Vietnam. Conclusions in this chapter provide critical information
for deriving the implications of the EVFTA. Chapter Four provides
some overview on the quantitative impact of the EVFTA which is
based on most recent literature about this question. Chapter Five is
one of core chapters, provides the policy and institution implication
for three important issues including investment, business environment
and SOEs. The institutional implication for some cross-cutting issues
such as market economy, industrial policy, and intellectual property
right is presented in Chapter Six. The conclusion section presents a
summary on the critical findings of all chapters followed by some core

implications.



Chapter One
THE EU - VIETNAM FREE TRADE AGREEMENT

|. NEGOTIATION OF THE EVFTA

The starting point of the EVFTA was in October 2010. After a
period of preparation, the two parties officially announced the launch
of the EVFTA negotiations on June 26, 2012. After nearly three years of
negotiations with 14 formal sessions and many mid-term negotiations,
in Dec.2015, EU and Vietnam have officially announced the principle
conclusion of the EVFTA negotiations. This is the second FTA that the
EU signed with an ASEAN member state (after Singapore). The FTA
signing with Vietnam is a step in the implementation of policies aiming
to boost the EU’s economic cooperation with the East Asian region
after the failure in attempt to negotiate with the whole ASEAN bloc.

An agreement on a comprehensive FTA was finally reached with
18 chapters (Table 1). This is a comprehensive, high-quality FTA,
containing plenty new commitments for both the EU and Vietnam. On
tariff elimination, both parties agreed to remove 99% of tariff lines and
only retain duty free tariff rate quotas for the few remaining.

The EVFTA was believed the first new-generation agreement that
the EU signed with a developing country. Earlier, in Asia, the EU only
signed FTA with South Korea in 2010 and Singapore in 2014. The
EVFTA, thus, shows the EU’s appreciation for Vietnam and the EU views
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this as a model agreement for the upcoming EU’s FTA negotiations with
developing countries. According to the European Commissioner for
Trade - Cecilia Malmstrom - this agreement is a step in the process of
signing a comprehensive FTA between the EU and the ASEAN bloc.
As a North-South FTA style, the EVFTA contains supporting
measures for Vietnam, allowing the country a longer transition period
to adapt to the demands of opening up markets and other requirements
ofthe EU. The roadmap to remove tariff barriers for the EU and Vietnam
is different. Only after ten years will Vietnam have to remove tariffs,

while the EU has seven years to bring tariff levels down to zero.

Table 1: The content of the EVFTA

Preamble and Chapter 1: Objectives and General Definitions

Chapter 2: National Treatment and Market Access for Goods

Chapter 3: Trade remedies

Chapter 4: Protocol concerning the definition of the concept of “originating
products”and methods of administrative cooperation

Chapter 5: Customs and Trade facilitation
Chapter 6: TBT
Chapter 7: SPS Measures

Chapter 8: Trade in Services, Investment and E-Commerce

Chapter 9: Government procurement

Chapter 10: SOEs, firms granted special rights or privileges and monopolies

Chapter 11: Competition policy

Chapter 12: Intellectual Property

Chapter 13: Dispute settlement

Chapter 14: Non-tariff barriers to trade and investment in renewable energy generation

Chapter 15: Trade and Sustainable Development

Chapter 16: Cooperation and Capacity building

Chapter 17: Institutional, general and final provisions

Chapter 18: Transparency
Source: website of EU: http://trade.ec.europa.eu/doclib/press/index.cfm?id=1437


http://trade.ec.europa.eu/doclib/press/index.cfm?id=1437
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[I. THE MAJOR COMMITMENTS OF THE EVFTA

As a “new-generation” FTA, the EVFTA covers a numerous
commitments directly and indirectly on trade and investment.
According to MOIT’s announcement report, the overall commitments
can be grouped into the following:

2.1. Tariff elimination

Tariff elimination is a nature of trade liberalization between the
two parties. According to the Annex 2c (j, ii) of the Chapter 2 about
National Treatment (NT) and Market Access for Goods, both parties
committed to substantially eliminate the tariff for import.

On the EU side: The EU eliminate import duties for approximately
85.6% of the tariff lines, equivalent to 70.3% of total export of Vietnam
to the EU. Seven years after the Agreement takes effect, the EU will
abolish import duties on 99.2% of tarift lines, equivalent to 99.7%
of export turnover of Vietnam to the EU. For the remaining 0.3% of
exports, the EU pledged to give Vietnam duty free tariff rate quotas.
The overall schedule is presented in Figure 1

Figure 1: Tariff elimination schedule
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Source: EU, 2016, Guide on EU - Vietnam Free Trade Agreement
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By commodity groups, the EU’s tariff elimination is as followings:

- Textile and garment, footwear and seafood (except canned tuna
and fish balls): The EU will eliminate all import duties for Vietnamese
products within a period of seven years after the EVFTA takes effect. With
canned tuna, the EU agreed to give Vietnam a proper duty free quota.

- Rice: The EU will set aside considerable quotas for Vietnam’s
processed and unprocessed rice and fragrant rice that will enjoy
duty-free if exported to the EU. For broken rice, import duty will be
eliminated in accordance with a roadmap. The products made from rice
will become fully liberalized within seven years.

- All fresh vegetables and fruits, processed vegetables and fruits, fruit
juices, handbags, suitcases, plastic products, ceramics and glassware:
basically will enjoy import duty exemption right after the agreement
comes into force.

On Vietnam’s side: 65% of tariff lines levied on EU goods will be
removed immediately, the rest will be cut down to zero within ten years.
Vietnam’s commitments for the main commodities are:

- Automobiles and motorcycles: automobiles with engine capacity
above 3000cc (petrol) or 2500cc (oil) will enjoy duty exemption within
nine years; duty exemption for other types of car will be within ten
years. Motorcycles with engine capacity above 150cc will face no duty
within seven years. Duty on automobile components will be removed
within seven years.

- Pharmaceutical products: half will enjoy immediate duty
exemption, the rest will within seven years.

- Wines, liquors, beer, pork and chicken: Vietnam agrees to
eliminate import duties within a maximum period of ten years.

- Fabrics: duty will be removed as soon as the Agreement takes
effect.

- Regarding export duties, Vietnam pledges to remove most of its
export duties under a prescribed schedule, except for some key products
such as crude oil and coal.
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2.2. Rules of Origin

Basically, RoO defined by the EVFTA is more or less similar with
that of other FTAs in which Vietnam is a part. Some new points can be
mentioned as: besides the conventional mechanism ofissuing certificate
of origin (C/O), the agreement allows ‘approved exporter’ to make
out origin declarations. From EU side, for the export to Vietnam with
value less than EUR 6,000, any exporter can issue C/O by themselves.
For value more than that only approved exporter can do so. The EU
is preparing a registration system for their exporter to issue C/O by
themselves while Vietnam has not yet.

One of the most notable points is the rules of origin in textile and
garment products. In the EVFTA, the two parties agreed that in order to
enjoy the tarift preferential, Vietnam’s textile and garment production
must use fabrics from Vietnam or alternatively imported from South
Korea who is also an FTA partner of the EU (with simple processed).
These rules of origin are set up due to the EU’s concern that Vietnam
will indirectly export Chinese fabrics as most fabric for those sectors
have been imported from China. This provision is commonly known as
“double transformation”, one from yarn to fabric, and one from fabric to
garments. This regulation is stricter than that in GSP of the EU.

2.3. Customs and trade facilitation

As shown in FTAs of the EU with other partners, the EU always
wishes its trading partners can ensure custom regulations to be so
simplified and non-discriminated to facilitate flow of goods. Customs
authorities of the two Parties will have to inform in advance their decisions
on tariff application, origins and other issues related to imports from their
partners. The EUrequiresits partners to use the same customs declaration
form and to implement data exchange between the Parties. The EU also
requests customs of its trading partners to allow the placement of deposits
before making payment for customs duties and fees.
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2.4. Sanitary and Phytosanitary Measures (SPS) and Technical Barriers
to Trade (TBT)

The two parties committed to encourage the utilization of
TBT and SPS Agreements within WTO. Vietnam committed to
increasingly use international standards when preparing and issuing
TBT regulations. Regarding to SPS, Vietnam and EU agreed on some
important principles aiming at facilitating trade in plant and animal
products. Specifically, Vietnam recognizes the EU as a single entity
when addressing SPS issues. It is also the first time Vietnam accepted
the marking of “Made in EU” for non-agriculture products. Each party
also committed to prepare a list of companies with specific name and
code of agro-products which they would like to export to another. The
companies in the list will not be investigated when applying for export.

Besides, the EVFTA contains a separate annex with provisions to
address NTBs in the automotive sector, including, five years after its
entry into force, the recognition of the EU vehicle whole certificate of
conformity (COC). Vietnam committed to recognize the standards
defined in the UNECE 1958 for automotive products after five year of
the FTA implementation.

2.5. Services and Investment

Vietnam’s commitments in services and investment in the EVFTA
are relatively higher than those made within WTO (TRIPS and
TRIM), though still applied “positive list” approach as defined in
GATS. As such, the services and investment commitments (except
those in the general commitments) is applied only in the sectors which
are specifically listed by each party.

For those sectors, both party committed to grant NT and MFN
treatments for services (and services providers), and investment
(and investors). There are also no restrictions relating to: number of

firms in market, total value of the transaction, number of activity, the
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foreign share in total investment, type of legal entity, number of person
employed. For performance restrictions, both party will not apply:
minimum export ratio, minimum local content, priority in purchasing
good and services produced domestically or from specific providers,
quantity of import, technology transfer to other entities, monopoly
supplying goods or services to specific regions.

For investment protection, each party committed to grant a fair,
non-discrimination treatment for investors from another party for the
case of compensation for losses due to violence, war as well as for the
case of expropriation.

For dispute settlement, the parties committed to in prior solve
disputes through mediation and negotiation with an aim of reaching
a mutually agreed solution. Where a dispute cannot be solved through
mediation and consultation, the dispute will be resolved through
arbitration mechanism. The Tribunal comprises nine Members
appointed by the Trade Committee; each side picks three members and
three will be nationals of third countries. The Agreement also describes
the procedure for setting up an Appeal Tribunal to hear appeals from the
provisional awards issued by the Tribunal. The Appeal Tribunal includes
six members, among who each Party has two nationals and two will be
selected from third countries. The Agreement contains complex and
detailed regulations to ensure the rights of investors and transparency
and efficiency in resolving disputes. The final compensation measures
decided by the Tribunals will have legal validity and compliance is
mandatory for both Parties of the Agreement.

2.6. Government procurement

Under the EVFTA framework, Vietnam and the EU agreed on
contents in line with the Agreement on Government Procurement
(GPA) of the WTO in order to ensure transparency and fairness
in public procurement. For a number of obligations such as online
bidding, the establishment of an electronic portal for publication of
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procurement information Vietnam has a roadmap for implementation.
The EU has also pledged to provide technical assistance for Vietnam to
tulfill these obligations.

At the central government level, Vietnam allows EU firms to
participate in the bidding for government procurement with values
exceeding certain thresholds, which in turn will be lowered gradually
over a 15-year period. From the date of entry into force of the EVFTA,
Vietnam will allow EU firms to participate in the bidding for goods and
services procurement whose values equal or exceed SDR1.5 million
(US$2.07 million)®, and construction services procurement from
SDR40 million (US$55.5 million) and above. The thresholds will be
reduced to SDR130 thousand (goods and services) and SDRS million
(construction) in the 16" year after the date the Agreement takes effect.

In addition, Vietnam open for EU firms to participate in the bidding
for contracts of the two largest cities, namely Ha Noi and Ho Chi Minh
City, under the condition that the thresholds will be twice as high as the
general level for goods and services in the first year. Eligible contracts
include those of some large SOEs such as the Vietnam Electricity
Corporation, the Vietnam Railways; research institutes (the Vietnam
Academy of Social Science, etc.); universities (National University of
Hanoi, etc.); and large hospitals (Bach Mai, Cho Ray, etc.). This is a

very new area in the international integration of Vietnam.

2.1. Intellectual property

Vietnam pledged to protect EU’s intellectual property with higher
standards than those of the Trade-related Aspects of Intellectual
Property Rights (TRIPS) Agreement of the WTO. Specifically,
Vietnam committed to implement stronger legal measures, including

measures preventing from the use of technical tools for piracy. Besides,

8 Based on exchange rate at 3/3/2016. Source: https://www.imf.org/external/np/fin/
data/rms_sdrv.aspx.


https://www.imf.org/external/np/fin/data/rms_sdrv.aspx
https://www.imf.org/external/np/fin/data/rms_sdrv.aspx
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EU’s pharmaceutical companies can extend patent protection if there
is delay in the marketing authorization. This requires Vietnam to have
specific regulations on product approval process and how to determine
the extension time of patent protection.

Regarding to the geographical indications, once the agreement has
taken into effect, Vietnam will protect 171 geographical indications
of the EU (with 28 member states) while the EU will do the same for
Vietnam’s 39 geographical indications. All geographical indications of
Vietnam are linked to fruits, honey bee, and seafood, facilitating the
brand building for these products in the EU market. Geographical
indications of the EU are mainly on alcoholic beverages and food
products such as cheese and meat.

2.8. Competition and SOEs

On competition, Vietnam and the EUrecognized the need for public
subsidies for the purposes of overcoming the consequences of natural
disasters, boosting economic development of extremely-disadvantaged
regions, addressing abnormal fluctuations of the economy, promoting
research and development (R&D) activities, strengthening vocational
training, supporting SMEs development and cultural activities.
However, both sides pledged to ensure transparency in the provision
of subsidies for businesses. The two parties also committed to develop
and implement competition law and policies for antitrust issues and
apply competition law on the basis of non-discrimination. Cooperation
on competition policy is also an area where both sides have committed
to promote.

Regarding SOEs and special rights and privileges granted firms,
Vietnam and the EU committed to warrant non-discrimination
treatment and ensure that SOEs operate in accordance with their
commercial base when engaging in commercial activities, except for
some specific activities of certain SOEs such as oil and gas exploration
activities of Petro Vietnam (PVN). Both sides committed that one Party
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may request the other to provide information about SOEs or special
rights and privileges granted firms and their behavior which the party
believes adversely affecting its interests. However, these provisions do
not apply to SOEs or special rights and privileges granted firms with
annual revenues less than SDR200 million (about US$280 million).

2.9. Labor and sustainable development

The EVFTA has a chapter on trade and sustainable development,
containing provisions on labor and environment that are related to trade
between the two Parties. On labor (Article 3 in this chapter), both sides
committed to comply with the labor standards and the Conventions
of ILO, specifically, the core labor standards include: (i) freedom
of establishing association and rights to collective bargaining; (ii)
elimination of all forms of forced and compulsory labor; (iii) effective
elimination of child labor; and (iv) elimination of discrimination in the
workplace.

Regarding the environment, the agreement contains provisions
on the protection and sustainable management of natural resources,
including wildlife, fisheries and forests. Besides, there are also
regulations on social responsibility and fair trade.

To ensure the implementation of these commitments, the two
Parties pledged to set up mechanisms for relevant stakeholders of both
Vietnam and the EU to contribute comments. This means that non-
governmental organizations (NGOs) and civil society in the EU and
Vietnam will have the opportunity to be consulted during the policy-
making process and the environmental and social policies will likely

become more practical.

1. THE EVFTA AND OTHER FTAS

To date, Vietnam has participated in 16 FTAs either as an ASEAN
member or an individual country. However, as noted above, the EVFTA
is a new-generation FTA which is more comprehensive than the other
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FTAs Vietnam has signed before. Compared with previous FTAs where
Vietnam and the EU are involved, the new features of the EVFTA are:

3.1. The level of tariff reduction

Compare with other FTAs, the EVFTA is higher than that made
with the AEC because under the ASEAN Trade in Goods Agreement
(ATIGA), from 2018 Vietnam can still maintain import duty at the
maximum rate of 5% for around 3% of tariff lines, consisting mostly of
sensitive agricultural commodities (raw poultry, chicken, eggs, citrus
fruits, rice, brown rice, processed meat, sugar). According ATIGA,
two commodity groups having a long roadmap of commitment and no
roadmap are petrol (up to 2024) and tobacco (no roadmap). However,
comparing to the tariff elimination schemes in TPP, the EVFTA is a
bit more open (most countries in TPP committed to cut around 95%
total tariff lines for import from Vietnam. On the other side, Vietnam
committed to cut almost 97.8%) where EU committed to cut around
99% tariff lines equivalent to 99.7% export turnover within seven years.
This is much higher than Vietnam - Japan FTA and Vietnam - Korea
FTA of which Japan committed to cut 75.2% tarift lines and 87.66%
export turnover for within 16 years and Korea committed to cut 95%
total tariff lines (included the tariff lines within ASEAN - Korea FTA).

3.2. Rules of Origin (Ro0)

Regulations on RoO in the EVFTA are more challenging for
Vietnam’s textile and garment exporters than those of other FTAs
which Vietnam involved. According to ATIGA, goods are considered
to be originating from an ASEAN member when the regional value
content of the goods must not be lower than 40% of their total value.
Thus, garment companies can still import fabrics from a non-ASEAN
country to produce and export to other ASEAN countries if the value
of imported fabrics is small and value-added of the production process
equals or exceeds 40% of total value. This is not possible under the
provisions of the EVFTA.
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3.3. SPS, TBT, customs and trade facilitation

Anoted feature of the EVFTA regarding this area is the commitments
of transparency and public consultation when developing and
promulgating regulations on SPS, TBT and customs. The EVFTA also
stipulates cooperation measures so that the development and issuance
of regulations in this area can achieve international standards and do not
impede trade in an improper manner. Authorities of both sides will have
to consider carefully when developing and issuing technical barriers and
firms will have more opportunities to contribute their voices.

3.4. Services and investment

Asnotedabove,inthe EVFTA, Vietnam opens up its services market
to the EU more than commitments made with the WTO, at least on
par with the highest level of opening Vietnam commits for other FTA
partners. This means that Vietnam will open up services markets for
EU businesses as much as for ASEAN and TPP partners, with strong
liberalization measures. On the other side, the EU’s commitments to
Vietnam are higher than those made with the WTO and are on par with
the EU’s highest commitment levels in recent FTAs.

3.5. Government procurement

Government procurement is an area where Vietnam opens up to the
EU more than commitments made in previous agreements. Prior to the
EVFTA, in the framework of other FTAs that Vietnam has participated
in, government procurement was not subject to negotiation (excluding
the TPP whose negotiations concluded after the EVFTA). Therefore,
this is the first time Vietnam opens up this market to a foreign partner
with such a high level of commitments.

3.6. Competition and SOEs

The theme of competition in the EVFTA is quite notable compared
to the commitments in ASEAN. Nevertheless, the commitments on
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competition policy in the EVFTA are not as detailed as those in the
TPP.

SOE is also a new theme of the EVFTA compared to previous
FTAs that Vietnam has participated in (excluding TPP). The SOE is a
sensitive topic not only for Vietnam, but also other ASEAN countries.
Therefore, within the FTA frameworks between ASEAN and regional
partners, SOEs issues are not mentioned. Bilateral FTAs of Vietnam,
such as the Vietnam - Korea FTA, also absolutely have no mention of
this topic.

235






Chapter Two
FTAs WITH EU AND INTERNATIONAL EXPERIENCES

The proliferation of FTAs is by now a widely recognized trend in
the international trading system (see e.g. WTO, 2011). According to
the WTO, as of 7 April 2015, 449 Regional Trade Agreements’ had
been signed, of which 262 are currently in force. The rapid expansion in
the number of FTAs since 1990 has been ascribed to the slow progress
in multilateral negotiations - not least since the launch of the Doha
round in 2001 - as well as a desire to liberalize further and deeper than
what is politically feasible in multilateral agreements. Also, the spread
of FTAs sometimes appears to have a momentum of its own - indeed.
Some scholars suggest that major trade powers, such as the EU and
the US, are engaged in a form of competition for FTAs with smaller
partners (van Loon, 2013; Woolcock, 2007), illustrated by the fact that
the two trade powers tend to negotiate FTAs with the same partners,
e.g. Mexico, Morocco, and Chile (Horn et al, 2009).

The EU is a relative latecomer to the race for negotiating FTAs
with countries outside its own neighbourhood, owing to a de facto

° The WTO uses Regional Trade Agreements to denote reciprocal trade agreements
between two or more parties, including FTAs and customs unions. In this report, | will
use the term Free Trade Agreement to distinguish them from Customs Unions and to
underline that they do not necessarily involve agreements within or between particular
regions.
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moratorium on negotiating trade agreements on a preferential basis
in favour of a focus on the multilateral track (Woolcock, 2007). By
2006, the EU had only signed trade agreements with three countries,
Mexico, South Africa and Chile, in addition to neighbouring
countries in Europe and the Middle East and North Africa (Horn et
al, 2009). However, since a policy shift in 2006 towards a more active
pursuit of preferential trade agreements, EU’s negotiations with trade
partners around the world have picked up the pace, and the EU has so
far entered bilateral agreements with South Korea, Columbia, Peru,
and six Central American countries as well as Economic Partnership
Agreements (EPAs) with CARIFORUM (1S5 Caribbean states),
the ESA (Eastern and Southern Africa - Zimbabwe, Mauritius,
Madagascar and the Seychelles) and the Pacific (currently just Papua
New Guinea). Agreements have been signed, but not yetimplemented
with Canada, Singapore, and several Eastern European and African
countries, and the EU is currently negotiating with the USA, Japan,
India, Malaysia, Thailand, Vietnam and additional regions in Africa
(EC,2013a).

In addition to the geographical spreading of FTAs, another trend
is the gradual deepening of the agreements by including more behind-
the-border issues in the agreements and by disciplining those areas
further. The EU seems to be particularly diligent in this respect. While
e.g. the USA tends to base its FTAs on the NAFTA model, the EU
has no model FTA to form the basis of negotiations with all parties
(Woolcock, 2007). And while the US FTAs mostly concentrate on
regulating areas already covered by existing WTO agreements, adding
a few additional areas such as environmental and labor regulations,
the EU’s FTAs seem to develop further with every FTA signed,
adding more and more areas, such as stipulations on human rights,

competition policy, regional cooperation and social matters (Horn et
al, 2009).
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I. EU’S FTAs WITH DEVELOPING COUNTRIES
1.1. EU’s FTA policy

By the turn of the millennium, the EU had effectively put a
moratorium on new FTA negotiations (Woolcock, 2007). This was not
a formal policy adopted by the EU, but there was a consensus among
member states and the EU Commission to halt new FTA negotiations
to signal commitment to the multilateral track and to focus all efforts on
achieving a new multilateral agreement through the WTO. Even after
the disappointment at the Cancun ministerial in 2003, where the EU had
to accept dropping the three so-called “Singapore-issues’, investment,
competition and transparency in government procurement, from the
Doha negotiations, the EU stayed committed to the multilateral track.

A shift in trade policy towards a more aggressive pursuit of FTAs
came in 2006. The multilateral negotiations under the Doha round had
effectively ground to a halt, the EU witnessed the USA taking a more
active role in negotiating FTAs with countries around the globe ranging
from Central America to South Korea, and it became increasingly
obvious that much of the economic growth in the world was centered
in emerging markets in Latin America and especially Asia.

Very recently (in October 2015), the new trade policy of the EU
was announced with the slogan “Trade for all’, which emphasizes
the deepening and widening of trade agreements to address new
challenges such as digital market liberalization and data protection
issues, facilitating the spread of global supply chains and securing
access to energy and raw materials. This new trade policy sees trade
agreements as much more than just liberalization of trade to the benefit
of EU citizens - it is meant to be an integrated part of the EU’s foreign
policy, recognizing the geopolitical repercussions of trade policy and
the sustainable development potential of trade as an engine of growth
(EC,2015).
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Woolcock (2007) sees three overall motivations shaping the EU’s
FTA policies: political, commercial and a desire to promote regional
integration. The EU has always had a political interest in promoting
security, political stability and economic prosperity in neighbouring
countries in Central and Eastern Europe, the Middle East and North
Africa, exemplified by Association Agreements with most neighbouring
countries. Most of these Association Agreements contain FTAs as a
core component (e.g. Israel, Jordan, Egypt), and in some cases they have
developed into actual membership of the EU (Eastern South-eastern
European countries), Deep and Comprehensive FTAs (e.g. Morocco,
Moldova, Armenia and Georgia), and customs unions (Andorra, San
Marino and Turkey) (EC, 2013b). The trade preferences extended to
African, Caribbean and Pacific (ACP) developing countries, which are
in the process of being replaced by EPAs, have very little commercial
interest to the EU and are motivated more by development objectives.

FTAs with more distant trade partners are mostly motivated by
commercial interest, although some of these interests appear to have
more defensive overtones. The EU has negotiated FTAs with most
Latin American countries, even the ones with relatively weak trade ties
to the EU, with a view to neutralizing the trade distorting effects of those
countries’ trade agreements with the USA. For instance, the EMFTA
is the EU’s first trade agreement with a country in the Americas and
it followed close after the implementation of NAFTA. Similarly, FTAs
with Chile, Peru, Colombia, the Central American region and South
Korea all enters the ground first broken by the USA. However, the EU
also pursues more offensive interests, e.g. in negotiations launched with
India, Japan and countries in ASEAN.

A third motivation is a clear desire to promote the regional
integration ofthe EU’s trading partners. Thisismost obviouslyseenin the
EPAs with the ACP countries, which specifically encourages countries
to establish regional customs unions, such as the CARIFORUM in the
Caribbean, the ESA and the Economic Community of West African
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States (ECOWAS). But it is not limited to the EPAs. There is a tendency
for the EU to first seek trade agreements with regional communities
and only to launch talks on bilateral basis if the regional negotiations
fail. For instance, the agreement with the Andean Community (CAN)
was reduced to the EPCFTA when Ecuador and Bolivia decided
to leave the talks in favour of closer cooperation with Venezuela
(Stevens et al 2012). When negotiations with ASEAN stalled in 2009
over disagreements with EU’s concern over human rights issues in
Myanmar, the EU concluded an agreement with Singapore in 2012 and
resumed bilateral talks with Malaysia, Thailand and Vietnam. Stalled
negotiations with Mercosur and the Gulf Cooperation Council (GCC)
represent other attempts at pursuing the regional approach.

These different motivations are important for understanding the
EU’s FTA policies and they are to alarge extent reflected in the contents
of the agreements. Agreements concluded by the EU tend to include
a wide range of issues, which are not purely trade in nature, such as
respect for human rights, regional cooperation, cultural cooperation
and political dialogue. This is in contrast to USA’s agreements, which
tend to focus more on issues with economic implications (Horn et al
2009). The wide scope of EU FTAs has implications for the institutional
adjustments needed to implement the agreements.

1.2. Required institutional and policy changes

Implementing trade agreements, whether on a multilateral or
preferential basis is not just a matter of adjusting tariff schedules to
comply with the provisions of the agreement, and then move on. WTO
agreements cover areas beyond traditional trade policy measures, such
as TBT, SPS regulation, and trade in services (through GATS). Such
provisions have lasting institutional and policy implications for the
parties to the agreement.

Most of the countries, with which the EU has concluded or is
negotiating FTAs are also members of the WTO (exceptions include
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Algeria, Lebanon, Ethiopia and Equatorial Guinea). Thus, FTAs should
only elicit institutional changes to the extent that their provisions go
substantially beyond the WTO commitments or venture into new
areas. In a comparative study on EU and US FTAs, Horn et al (2009)
count no less than 52 areas disciplined in 14 EU and 14 US agreements
notified to the WTO as of October 2008. More agreements have been
signed since then, potentially adding even more areas, and the EU’s new
trade policy suggests that the widening of the scope of trade agreements
is likely to continue (EC, 2015). Of the 52 areas identified by Horn et al
(2009), all but three appear in at least one EU’s FTA, whereas the US’s
agreements tend to be much more parsimonious. The authors divide
the areas into 14 issues already covered by WTO treaties and 38 areas,
which go beyond the multilateral agreements. They pointed out that it
is primarily in the latter group of issues that EU and US’s FTAs differ,
with EU’s FTAs containing provisions on 37 of the 38 areas, whereas
the US FTAs only deal with 9 of those areas. This suggests that the
EU’s FTAs in particular could have substantial institutional and policy
implications for the parties to the agreement, as the FTAs tend to
include several areas not already disciplined under the WTO.

A detailed discussion of all the areas found in the EU’s FTAs is
beyond the scope of this report. But the following will briefly discuss
and provide a few examples of possible implications for particularly
developing trade partners under four headlines: the institutional
framework of the agreements, the institutional capacity needed to
implement the agreements, implications for policy changes and
potential legal implications. More detailed discussions of the impacts
related to investment, competitiveness and competition regulation is

presented in sections 3 - S.

1.2.1. Institutional framework of the agreements
FTAs are complicated international agreements, which require a
large institutional capacity to negotiate in terms of diplomatic talent,
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analytical power and political capital (Chasek and Rajamani, 2001).
The negotiations are often protracted affairs drawn out over many years,
which are not necessarily to the disadvantage of developing countries,
as it allows the countries to gradually strengthen their institutional
capacity over time (Borrman and Busse, 2007). However, it also means
that the negotiations draw on institutional resources for along time and
often continue to do so even after they are concluded. The FTAs require
a permanent institutional setup in the form of bodies to facilitate the
further discussions of and cooperation on trade issues, continued
negotiation on areas slated for review, monitoring of compliance with
the provisions of the agreements, and for settlement of disputes.

The EU - Mexico FTA (EMFTA) is an example of an elaborate
institutional framework. A joint council supervises the implementation
of the FTA, assisted by a joint committee and several sub-committees
on specific areas such as customs cooperation and RoO, standards and
technical regulation and government procurement. Unlike most other
FTAs, this framework was not just responsible for administering the
agreement but also for negotiating most of the stipulations (Ecorys,
2015). The FTA (named the “Global Agreement”), which entered into
force in 2000, contained a number of review-clauses committing the
parties to engage in future talks on further tariff liberalisation and other
trade related issues. However, very little progress has been made since
then, despite frequent meetings and repeated mutual assurances of
continued commitment to the negotiation process.

Although the EMFTA may be an extreme example, there is a clear
tendency that broader and more complicated trade agreements require
more elaborated institutional frameworks, and review clauses seem
to be a common way to postpone agreement on contentious issues.
For instance, in the EU - Peru/Colombia FTA (EPCFTA) a specific
subcommittee on trade and sustainable development is charged
with monitoring the implementation of provisions on labor and
environmental standards, and the trade committee not only has the
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responsibility to evaluate the results of the agreement in general but also
to monitor that the broad provisions on human rights and democracy
issues are respected (Stevens et al, 2012). Also, in several FTAs, e.g.
Euro-Med agreements with EUs Mediterranean neighbours (EMM)
and the Trade, Development and Cooperation Agreement with South
Africa (TDCA), the parties pledge to continue negotiations of deeper
liberalization of trade in services in the future (Ullrich, 2004). In all
these examples, the FTAs require a long term commitment of resources
in the form of skilled negotiators, academically trained professionals to

analyses the impacts of the complex issues and political will.

1.2.2. Institutional capacity

In addition to the purely administrative requirements, developing
countries will not benefit fully from the FTAs if they do not have or
cannot develop the institutional capacity to take advantage of the
provisions of the agreement.

Central to any preferential trade agreement are the RoO, which
are meant to prevent third countries from using one trade partner as
“gateway” to gain preferential access to the other partner’s market. The
rules stipulate that in order for firms to be able to export to the FTA
partner country on concessional terms, the firms must demonstrate that
the exported product was produced substantially within the country’s
borders. The specific criteria for when a product can be said to have
been produced within the country can be very complex and can vary
on a product-by-product basis (Stevens et al, 2012). This complexity
can result in underutilization of trade agreements, as firms have little
knowledge about how to comply with the RoO or find it too costly to
do so. A business survey following the conclusion of the EKFTA found
that many South Korean firms failed to take advantage of the improved
market access to the EU due to lack of knowledge about the changes
in market condition and the costs of complying with the RoO relative
to the value of the tariff preferences gained (Cheong, 2014). The
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paper identified a need for the creation of government services to aid
businesses in utilizing the trade agreement.

Many other elements of the EU’s FTAs require the development of
key institutional infrastructure to facilitate their implementation. For
instance, cooperation in the areas of TBTs and SPS regulation require
the establishment of “quality” infrastructure in the form of conformity
assessment procedures (e.g. testing, inspection, and certiﬁcation) and
the strengthening of the capacity to engage in the development of
international standards.

1.2.3. Policy changes

FTA provisions may directly or indirectly have implications for the
public policies conducted in the partner countries. One of the most
important examples (to be discussed in more detail in section 3) is
the much debated investment agreements designed to protect foreign
investors against the threat of expropriation and discrimination. The
scope of the investment agreements is often very wide and unlike
other provisions in the FTAs, they usually allow individual investors to
request international dispute settlement with a country’s government.
This implies that if a certain government policy harms a foreign investor,
the investor can demand binding arbitration from an international
tribunal against the government, potentially resulting in injunctions
against the policy and/or substantial compensation. Critics argue that
the investment agreements can severely hinder the legitimate conduct
of public policy for fear of being liable to compensate foreign investors
for the harm done (Mann, 2013).

Other examples of areas, which are closely integrated with public
policy, are provisions on services and public procurement. Some service
sectors are regarded as sectors of high strategic or systemic importance
for governments, including telecommunications and the financial
sector, and the liberalization of trade in such sectors may influence
governments’ ability to regulate these sectors. Similarly, some forms
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of services trade require the physical relocation of persons potentially
affecting public policies on visa requirements and temporary migration.

Public procurement is carved out of the multilateral agreements
under the WTO as an exemption to free trade in goods and services.
Instead, the area is disciplined through a plurilateral agreement on
government procurement (GPA) and the FTAs on a bilateral basis.
Government procurement is occasionally used as a public policy
instrument, e.g. to favour ethnicand indigenous minorities or for strategic
defense purposes. Provisions on public procurement generally mandate
NT of foreign contractors, potentially opening up a market, which
represents a substantial share of economies, to foreign competition, and
restricting the use of public procurement for public policy purposes.
However, EU’s FTAs tend to include a wide range of exceptions to the
general provisions. The EPCFTA exempts development aid, agricultural
support, social programs and sensitive defense equipment and sets a
lower threshold value, below which foreign competition can be excluded
(Stevens et al, 2012). Also, the EU’s official trade policy specifically
states that “EU trade agreements do not and will not prevent governments,
at any level, from providing, supporting or regulating services in areas such
as water, education, health, and social services, nor will they prevent policy
changes regarding the financing or organisation of these services.” (EC, 2015,
p- 11). Still, liberalization of public procurement is likely to influence

public policies conducted through such measures.

1.2.4. Legal implications

Finally, EU’s FTAs with developing countries may in some way
be in conflict with fundamental laws or otherwise require substantial
legislative adjustments. Many developing countries enshrine in their
constitutions not just respect for universal human rights, but also wider
economic, social and cultural rights (Rodriguez et al 2014). Critics
have claimed that FTAs may be in conflict with such rights, e.g. that
provisions on IPRs restricts the production of generic pharmaceutical



FTAs WITH EU AND INTERNATIONAL EXPERIENCES ||

products and infringes on the population’s right to health; that
liberalization of agricultural trade worsens conflicts over land rights;
and that allowing for foreign investments in mining operations may
create greater competition for land and water, degrade the environment
and lead to the displacement of indigenous peoples (Stevens et al,
2012). While many such claims have been dismissed, the potential for
conflict persists and may continue to grow as the scope of the FTAs
spreads into more and more areas (Rodriquez et al 2014).

As noted above, EU’s FTAs tend to involve a wide range of issues
beyond those already disciplined at the multilateral level under the
WTO. However, Horn et al (2009) note that most of the extra-WTO
issues in EU’s FTAs are stipulated in language, which make them
virtually unenforceable, such as “The parties shall cooperate...”, “Dialogue
shall be established...”, “Special attention shall be paid to...”, etc. In potential
disputes between the FTA parties, it will be very difficult to ascertain
that a party has not cooperated, maintained dialogue or paid special
attention in relation to a particular issue.

Such unenforceable provisions would presumably have very
few real legal implications beyond the mutual expressions of intent
of cooperation. However, it may work in some cases as mentioned
in Horn et al (2009), p. 18: “More problematic is the presumption that
vagueness in the legal text works to the benefit of the respondent in a dispute.
It could reasonably be argued that a vague text provides opportunities for
the legally astute party to shape the interpretation of the agreement. Most
probably, this would work to the advantage of the two hubs (the EU and
the USA), which almost invariably have access to more legal competence
than their partners.” Similarly, to the extent that provisions are not
legally enforceable, disputes in such areas are more likely to be resolved
through political rather than legal means, and again it may be argued
that the EU and the USA would be able to wield more political clout
than their trade partners. Unenforceable provisions are not necessarily
to the benefit of developing countries.
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[1. INSTITUTIONAL AND POLICY CHANGES FOR INVESTMENT

2.1. Investment provisions in EUs FTAs

In virtually all the EU’s FTAs until now, including the EKFTA,
provisions on investment have been relatively weak and mostly focused
on broad statements on continued cooperation on and promotion of
investment between the parties. The reason is that until the adoption
of the Lisbon Treaty in 2009, the authority on committing to binding
investment agreements was still retained by individual EU member
countries. As a result, most investment obligations of the EU are
captured by BITs between each EU member and the EU’s trade partners.

After the Lisbon Treaty, investment became part of the EU’s
common commercial policy. The current almost 1200 BITs between
individual members and external partners will continue to be in force
(and can be further amended and renegotiated) until they are replaced
by common EU treaties. The recently concluded EU - Canada trade
and investment agreement is the first EU FTA containing extensive
provisions on investment protection, and investment will be part of
future trade agreements (EC, 2015).

Szepesi (2004a) identifies four broad categories of investment
provisions: (1) Investment promotion: Commitments to cooperate
to increase investment flows between the parties; (2) Investment
protection: Including the liberalisation of capital flows, the guaranteeing
of foreign investors’ property rights and dispute settlement provisions;
(3) Market access for foreign investors (also known as pre-admission
provisions): Defining the rights of foreign investors to make
investments and establish businesses; (4) Post-admission provisions:
Application of the NT principle, stating that foreign investors must not
be discriminated against.

Almost all the EU’s FTAs contain wording on cooperating to
promoteinvestments. The provisions onmarketaccessand NT offoreign

investment are particularly detailed within the area of liberalisation of
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trade in services, which under mode 3 (commercial presence) requires
foreign investment to deliver the services. Investment protection is for
the most part under the purview of the BITs of the member countries,
although most FTAs do contain stipulations on the liberalisation of
cross-border capital mobility. The following will discuss the FTA’s
provisions on investment under these four headings, including their
implications for policy and institutional adjustment and the potential
consequences of the application of the MFN principle.

2.1.1. Investment promotion

The provisions on investment promotion in the EU’s FTAs propose
a range of areas, on which the parties commit to greater cooperation.
These areas include the establishment of information mechanisms
on legislation and investment opportunities, harmonisation and
simplification of procedures, facilitating the creation of joint ventures
and co-investment, and providing technical assistance (Szepesi, 2004a).

The wording of the provisions related to investment promotion
tends to be very broad and they are unlikely to be enforceable in a legal
sense. Still, the commitments reflect a mutual recognition that both
parties my benefit from a more open culture with respect to investment,
in which barriers to investment are progressively reduced. To the extent
that these commitments are honoured, they could have substantial
institutional and policy implications. For instance, simplifying the
procedures needed to establish a presence in the partner country would
require a more general deregulation of the business environment.
Reducing the paperwork required for establishing a new enterprise,
whether domestic or foreign-owned, and simplifying burdensome tax
procedures would benefit domestic firms as well as promote foreign
investment (Bormann and Busse, 2007). Similarly, the establishment
of information mechanisms to facilitate foreign investment and the
creation of joint ventures requires the devotion of resources to create
and maintain such infrastructure.
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2.1.2. Investment protection

Capital liberalisation is the only form of investment protection
included in pre-Lisbon Treaty FTAs. In some of the earlier FTAs, the
wording of the provisions is fairly loose. For instance, in the TDCA the
parties “...shall consult each other with a view to facilitating and eventually
achieving full liberalisation of the movement of capital..” and in the
Association Agreements with Tunisia and Morocco full liberalisation
should be completed “.when the time is right..”"°. The later FTAs
tend to contain stronger commitments. The EMFTA obliges both
parties to sign up to the OECD Codes of Liberalisation of Financial
Movements and of Current Invisible Operations, which are binding
rules stipulating free capital movements and the right to carry out
transactions in the services sector (Serrano et al, 2015). The EKFTA
liberalises the movement of capital for FDI, other transactions related
to Trade in Services, Establishment and Electronic Commerce, as well
as the repatriation of such investments (the EKFTA, Article 8.2). The
EU - Peru/Colombia FTA goes even further than this and includes any
payments and transfers on the current account as well (Stichele, 2012).

While free capital movements across borders are often taken for
granted in the EU, they may have substantial policy implications for its
developing trade partners as the commitments restricts the countries’
ability to pursue independent monetary and/or exchange rate policies.
A fundamental proposition of international macroeconomics, often
referred to as the Trilemma, states that it is economically impossible
to have free capital movements, fixed exchange rates and pursue
independent monetary policy at the same time (see e.g. Feenstra and
Taylor, 2014 on standard international macroeconomics). For instance,
ifa country pegs its currency to the Euro and attempts to follow a tighter
monetary policy than the ECB, capital controls may be necessary

to prevent the inflow of foreign exchange, which would push up the

19 both quotes are from Szepesi, 20044, p. 2.
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value of the currency relative to the Euro. For developing countries,
the liberalisation of capital flows could make it harder to stabilise the
national currencies and economies and increase the risk of financial
crises as “hot money” flees emerging markets at the first sign of trouble.

Because of this, EU’s FTAs stipulate exceptions, allowing for
the temporary suspension of free capital mobility in response to
macroeconomic problems. The EKFTA permits “..safeguard measures
with regard to capital movements that are strictly necessary..” in
exceptional circumstances...” where “..payments and capital movements
between the parties cause or threaten to cause serious difficulties for the
operation of monetary policy or exchange rate policy...” (EKFTA, Article
8.4). Similar wording is found in FTAs with Peru/Colombia and
Mexico. However, these safeguard measures are generally short term in
nature (except in the case of Chile), usually no more than six months,
so they cannot permit the parties to the trade agreements to pursuing
both independent monetary and exchange rate policies in the long run.

Although the FTAs include other exceptions allowing countries to
restrict capital transfers to “Protect safety and public order”, “Protect
human health”, or “Prevent deceptive and fraudulent practices’, critics
argue that the free capital movement provisions make it much harder
to combat money laundering, tax evasion and other illicit financial
transactions (Stichele, 2012, p. 10).

2.1.3. Guarantees of investors’ property rights

One of the main purposes of investment treaties is to protect
investors from unfair treatment by the host country government in the
form of arbitrary regulation or outright expropriation without proper
compensation. Investors’ propertyrights are guaranteed through provisions
on expropriation and a catch-all stipulation mandating “fair and equitable
treatment” of foreign investors (Bernasconi-Osterwalder et al, 2012).

Expropriation of property by the government is a legitimate
practice and often necessary for the development of infrastructure
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and the production of public goods, such as improved health and
environmental protection. Expropriation is not banned by investment
treaties, but the agreements stipulate that investors should be properly
compensated. The main source of dispute involves delineating exactly
what constitutes expropriation which must be compensated, and what
is merely a government’s legitimate conduct of public policy. There is
little doubt in cases of direct expropriation, where a host government
assumes possession of the property of an investor, e.g. in the case of a
piece ofland expropriated for infrastructure development purposes. But
there is a large grey area of indirect expropriation, where a government
takes partial or complete control of a property without taking actual
possession of it. For example, environmental regulation may stipulate
that an investor’s piece of land may not be used for specific (polluting)
activities, potentially reducing the value of the investor’s property.
More generally, in most investment treaties investors are protected
against arbitrary regulation by the catch-all provision of Fair and
Equitable Treatment (FET). The FET-clause is usually very loosely
worded and it is therefore up to the individual tribunal to decide
whether specific government actions constitute a breach of the fair and
equitable treatment principle. Examples of rulings against governments
include cases where governments had failed to act in a transparent
manner, where state agencies had acted inconsistently or where public
policies had caused severe harm to foreign investors. Generally, it
has become custom to interpret the FET-provision as a protection of
investors’ “legitimate expectations” (Bernasconi-Osterwalder et al,
2012). This interpretation is clearly not without problems, as it raises
a number of difficult questions, such as what can investors legitimately
expect from host governments when making the investment? Are the
expectations generated by the investors themselves, or were investors
led to have certain expectations by the host government? Is it legitimate
to expect that the business environment will remain static for all time,

with no change in public policies?
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Issues related to the protection of investors’ property rights are
highly contentious as they effectively determine the distribution of risks
and costs of public policy between host country and foreign investor. If
the investor protection is very weak, foreign investors face a great risk of
uncompensated expropriation and arbitrary regulation and may demand
higher rates of return on investment as compensation. If the provisions
of the investment treaties are more strongly in favour of investors, the
costs and risks of pursuing public policy for improving health, protecting
the environment or developing the economy may increase.

Critics argue that investor protection clauses may be particularly
onerous for developing countries (Bernasconi-Osterwalder etal, 2012).
The high standards of transparency, consistency and coordination
between state agenciesneeded to complywithaverystrictinterpretation
of the fair and equitable treatment principle requires a highly developed
bureaucracy, which is not always present. Developing countries are in
the process of political, institutional and legislative development (as
well as economic development), which often involves some regulatory
experimenting to determine what is appropriate in the specific context.
Such developmental approaches may be contested by investors under
the investment treaties and this may induce governments to refrain
from establishing needed regulation or retract policies if threatened
with investor claims.

In response to such criticism, investment treaties have started to
include more precise wording to distinguish what constitutes indirect
expropriation and how to interpret fair and equitable treatment. In
particular, treaties may contain carve-outs, specifically excluding
regulation applied for pursuing legitimate public policy goals such
as health, safety and the environment from the definition of indirect
expropriation. The EU’s new trade policy states that “The Commission
will in a first step, include modern provisions in bilateral agreements, putting
stronger emphasis on the right of the states to regulate, something which was
not sufficiently highlighted in the past.” (EC, 2015, p. 21).
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2.2. Dispute settlement

The Investor-State Dispute Settlement (ISDS) system is a unique
feature of investment treaties. Whereas international arbitration under
the WTO or individual FTAs takes place between states, the ISDS
allows individual investors to raise a claim for binding arbitration
before an international tribunal, such as the World Bank’s International
Centre for Settlement of Investment Disputes (ICSID) or United
Nations Commission on Trade Law (UNCITRAL). This means that
investors can take action directly without having to convince their own
government to make the claim on their behalf.

Some critics have raised concerns about the impartiality and
independence of the system (Bernasconi-Osterwalder et al, 2012). The
three arbitrators on a tribunal are typically appointed by the parties to
the dispute, one from each side and a third by agreement of both sides.
Since there are relatively few professionals available with the required
specialized expertise in international investment law, arbitrators in one
dispute tend to be lawyers working for one side or the other in other
disputes. This dual-role of experts may influence the way they interpret
the provisions of the investment treaties, for instance the dividing line
between legitimate conduct of public policy and infringement of fair
and equitable treatment. Finally, since the tribunals are in principle
temporary institutions independent from one another, they are not
bound by previous precedence and there is greater risk of inconsistent
rulings.

To address such concerns, the EU has publicly stated that it seeks to
establish a permanent international investment court. Specifically, “EU
bilateral agreements will begin the transformation of the old investor-state
dispute settlement into a public Investment Court System composed of a
Tribunal of first instance and an Appeal Tribunal operating like traditional
courts. There will be a clear code of conduct to avoid conflicts of interest,
independent judges with high technical and legal qualifications comparable
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to those required for the members of permanent international courts...” (EC,
2015, p.21).

2.3. Market access for foreign investors

Provisions on market access for foreign investors govern how
countries may or may not impose limitations or requirements for
foreign investment and establishment of business. Such limitations may
be in the form of pre-establishment restrictions, such as rules restricting
foreign ownership of companies in specific sectors, and performance
requirements, which define a set of conditions that foreign firms must
observe before gaining access. Examples of performance requirements
are mandates to export a certain rate of sales or total production,
requirements to transfer technology, local sourcing requirements, etc.
(Bernasconi-Osterwalder, et al 2012).

Most countries, including the EU, already observe commitments
under the GATS to provide free access to foreign investors in
its services sectors, and the WTO agreement on Trade-Related
Investment Measures (TRIMs agreement) outlaws the use of certain
types of trade-related performance requirements (such as domestic
sourcing of inputs). Thus many stipulations on market access in
EU’s FTAs merely confirm the countries commitments under other
agreements. This is the case in EU’s FTA with Mexico, and while a
review clause commits the parties to negotiate further liberalisation
within three years, no progress has been made since the agreements
inception (Ecorys, 2015). The ECFTA contains broad prohibitions on
pre-establishment limitations and performance requirements, but the
provisions are watered down by substantial exceptions in key strategic
sectors such as privatised utilities and the defence industry (Szepesi,
2004a). In the EPCFTA, the two Latin American countries preserve
the right to restrict foreign establishment to maintain preferences to
socially or economically disadvantaged minorities or ethnic groups
(Stevens et al 2012).
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Pre-establishment limitations and performance requirements are
often viewed by developing countries as important tools in the public
policy tool box, and liberalizing market access to foreign investors
can therefore potentially reduce developing countries’ policy space.
Limiting access for foreign investors to strategically important
sectors may keep control of firms in those sectors in national hands.
Considering the often rather expansive rights of foreign investors
under the investor protection clauses, developing countries may
wish to retain domestic control over sensitive sectors to limit the
costs of regulating those sectors. Similarly, developing countries have
often used performance requirements to improve the terms of the
relationship with foreign investors in the host country’s favour, for
instance to facilitate transfer of technology, to improve the balance of
payment, and to create employment opportunities for the country’s
nationals (Bernasconi-Osterwalder et al, 2012). Restricting the use of
such policies may further serve to shift the balance of power in favour

of the foreign investors.

2.4. Post-admission provisions

Once foreign investors are established on the host markets,
virtually all FTAs and investment treaties require that foreign investors
shall be treated no less favourably than domestic investors. This NT
principle is also a cornerstone of the GATS. While simple in principle,
the NT provision may be contentious in practice. To adjudicate claims
of violation of NT, the tribunal has to compare the treatment of foreign
investors with domestic investors “...in like circumstances...” (ibid.). This
is not always a trivial exercise. For instance, certain sectors such as in
mining, oil or telecommunications may be completely dominated by
foreign firms and no domestic firms exist for comparison. Also, a non-
discriminating public policy may nevertheless put differential burdens
on foreign and domestic firms, due to differences in production
processes, ownership structures, etc.
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The NT principle disciplines how public policies are designed and
implemented. National governments may have reasons to differentiate
between domestic and foreign firms, for instance if it is less costly for
foreign investors to abate pollution than their domestic competitors
due to superior technology. Even if not intending to treat foreign
and domestic investors differently, the outcome of regulation may be
differentiated, for instance if based on national rather than international
standards. The scope for international arbitration tribunals to interpret
the NT principle narrowly or broadly introduces another source of
uncertainty in the regulatory process which could restrict legitimate

public policy making.
2.5. Most-Favoured Nation commitments (MFN)

2.5.1. MEN-obligations with respect to market access

Like the multilateral agreement on the trade in goods, the GATS
under WTO is based on the Most-Favoured Nation principle. If a
bilateral agreement between the EU and a trade partner grantsimproved
access and NT to foreign investors in the services sector beyond the
commitments made under the GATS, this should automatically apply
to foreign investors from third countries as well. GATS article V allows
for an exception to the MFN principle (similar to GATT article XXIV
on trade in goods) when WTO members engage in a preferential trade
agreement liberalizing trade in services, providing that the agreement
has”...substantial sector coverage..” and “..provides for the absence or
elimination of substantially all discrimination...” between the parties''.

Thus, to avoid extending the services trade liberalisation to al WTO
members under the MEN clause, FTAs must either merely confirm the
parties’” GATS commitments or make the move to almost complete
liberalisation. Most of the EU’s earlier FTAs, including the EMM, and

" The legal text of the GATS is available on WTQO’s website, https://www.wto.org/
english/docs_e/legal_e/26-gats_01_e.htm.
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the TDCA and the EMFTA chose the former approach (Ullrich, 2004).
As noted above, it contains language committing the parties to review
the FTA provisions to pursue further liberalisation of trade sectors, but
no progress has yet been registered (Ecorys, 2015). Later agreements
tend to take the latter approach. The EPCFTA makes extensive service
trade liberalisation across the board, excepting a few sensitive sectors,
such as mining or manufacture of nuclear materials, production or trade
in arms, audio-visual services, waterway transport, processing, disposal
and waste of toxic waste, and national and international air transport
services (Stevens, et al 2012). It is not clear exactly what constitutes
“substantial sector coverage” and “substantially all discrimination’, but
so far the EU’s approach to preferential liberalisation of services trade
has not been challenged on the grounds of breach of the MFN-principle.

2.5.2. MEN - obligations with respect to investor protection

Most investment treaties specifically contain MFN commitments
with respect to investor protection. In a sense, the MFN provisions are
the counterpart to the NT clauses. While the latter is intended to level the
playing field between foreign and domestic investors, the former ensures
that an individual foreign investor is not treated less favourably than other
foreign investors. Although investment treaties tend to contain more orless
the same provisions, there can be large differences in the specific wording,
the level of detail and exceptions applied to each agreement. Thus, the
MFN commitments in principle allow foreign investors to cherry-pick
provisions from an array of different treaties to better suit their claim. In
effect, the MFN provisions can be used to bypass exceptions and cautious
wording in individual agreements (Bernasconi- Osterwalder et al, 2012).

Seen from a developing trade partner’s perspective, the MFN-
provisions can be a potential source of regulatory uncertainty.
Investment treaties differ in the details, partly because they develop
over time as provisions of earlier agreements are tested by arbitration,
partly due to differing interests across trade partners and partly
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because the stipulations to some extent reflect the relative negotiating
strengths of the parties to the agreements. Investment agreements
may also emphasize different elements. A treaty may contain fairly
broad wording on expropriation provisions, but restrict the access to
international arbitration by requiring investors to seek local remediation
first. By invoking the MEN clause, foreign investors may be able to
claim breach of the broad expropriation provisions and use a different
investment treaty to bypass the restrictions on international arbitration
(Bernasconi- Osterwalder et al, 2012).

[1I. CHANGES TO IMPROVE THE BUSINESS ENVIROMENT AND COMPETITIVENESS

3.1. Competitiveness and FTAs

Reciprocal trade liberalisation entails reducing or eliminating
protective trade barriers on both sides of the agreement. Seen from the
perspective of the individual country, the FTA grants improved market
access to the trade partners markets, but at the same time exposes
domestic industries to increased import competition. If domestic firms
are not able to improve their competitiveness on the domestic market
and take advantage of the greater openness on the foreign market, the
positive welfare effects of the FTA will be greatly diminished or may
even disappear altogether.

In several respects, institutional and policy changes are needed to
facilitate the improvement of domestic firms’ competitiveness. EU’s
FTAs contain provisions, which may affect firms’ ability to compete
directly. In recent FTAs, requirements to observe minimum labor
and environmental standards are written under the common headline
of sustainable development. The preferential nature of the FTAs
necessitates the establishment of RoO, which may be rather complex
and costly to comply with. And potentially severe trade restrictions
remain in the form of TBT and SPS regulations. These issues will be
discussed in more detail below.
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In addition to responding to these specific elements of the FTAs,
developing governments often face huge challenges in improving
the regulatory environment, strengthening the country’s capacity
for international trade and preparing domestic firms for the greater
competition following trade liberalisation. Large investments may be
needed in the form of physical infrastructure, such as roads, harbours,
power generation and distribution, etc., in development of financial,
logistical and other supporting services and in the production of public
goods, such as education and health, to improve the productivity of the
work force.

Institutional reform is vital to make the business environment run
more smoothly. For instance, according to a few examples presented
by Bormann and Busse (2007), “Entreprencurs in Guinea-Bissau have to
pay 261% of (national) income per capita to start a business...” and “..they
have to comply with 17 bureaucratic procedures that take on average 233
days”, or in another example, “The judicial practice for the enforcement
of a contract in Burkina Faso involves 41 procedures, takes 446 days, and
costs some 95% of the disputed amount” (p. 410). While the authors
themselves admit that these examples are rather extreme, the practical
implications are still generally valid: Cumbersome bureaucratic
procedures make it costly to do business and represent a significant
drag on competitiveness. Similar arguments relate to the establishment
of clear and enforceable IPR, simplification of tax procedures, reform
of financial market regulation and eradication of corruption.

Not all firms and sectors can or should be “saved” from foreign
competition by improving competitiveness. A significant share
of the welfare benefits from trade liberalisation is produced when
less competitive industries and firms contract or disappear and the
resources in the form of scarce capital, skilled and unskilled workers
are reallocated to more productive firms and industries (see e.g.
Feenstra and Taylor, 2014, on standard international trade theory).
Rather than preventing such structural transformation, public policies
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should facilitate it and ease the inevitable pain of adjustment, e.g. by
creating transparent bankruptcy legislation and liberalising capital
markets, by retraining workers and by providing temporary support
for parties adversely affected by increased trade competition. An
example of the latter is South Korea’s Trade Adjustment Assistance
(TAA) programme introduced in 2007. Modelled on the US TAA
system, the South Korean version works somewhat differently, in
that it primarily focuses on supporting small and medium-sized firms
facing structural adjustment rather than displaced workers, bringing
the support scheme into potential conflict with WTO regulation

(Ahn, 2010).
3.2. Sustainable development provisions

Whereas labor and environmental standards have long been a part
of US FTAs, it is only recently that these issues have begun to appear
in EU’s FTAs, including the CARIFORUM EPA and the EKFTA, the
EPCFTA, under the general heading of sustainable development. In
early FTAs, such the agreements with Mexico, Chile, South Africa and
the TDCA, the language on environmental standards is so vague that
the stipulations are virtually unenforceable, and provisions on labor
standards are excluded altogether (Horn et al, 2009). By now, labor and
environmental standards have become a core part of EUs FTAs and in
the new trade strategy, sustainable development is written as part of a
comprehensive development agenda along with promotion of respect
for human rights and good governance (EC, 2015).

Labor and environmental standards are defined by a set of
international conventions established by the ILO and various
international environmental agreements. Individual countries may
choose sign up to those conventions, but no dispute settlement body
exists to enforce the agreements. The multilateral trade agreements
under the WTO do not permit countries to restrict trade due to violation
of labor standards, with the sole exception of products made by prison
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labor. They do, however, allow countries to impose environmental
regulation, even if such regulation is trade distorting, providing that the
regulation is “..necessary to protect human, animal or plant health..” or “...
relating to the conservation of exhaustible natural resources...” and as long
as “..such measures are not applied in a manner which would constitute a
means of arbitrary or unjustifiable discrimination between countries where
the same conditions prevail, or a disguised restriction of international
trade..” (GATT, article XX).

Promoting higher labor and environmental standards through
FTAs tends to be high on the political agenda of high-income countries
like the EU and the USA. Whether or not this is a good idea is a hotly
debated topic. Proponents argue that it is an important instrument for
improving the labor conditions in developing countries and that the
poor environmental regulation in most developing countries needs to
be upgraded to be able to cope with increasing pressures from economic
growth and growing populations. Also, if trade was liberalised without
placing higher demands on labor and environmental standards, rich
countries would merely “export pollution” and labor exploitation
to developing countries. Conversely, critics argue that labor and
environmental standards are merely hidden forms of protectionism to
replace traditional trade policy instruments liberalised by the agreement
and that the standards prevent developing countries from utilizing their
competitive advantage in low-wage production (Bourgeois et al, 2007).
Irrespective of the merits of these arguments, inducing higher labor and
environmental standards through FTAs is potentially costly for firms in
developing countries and may affect their competitiveness.

3.3. Labor standards

The provisions on labor standards in EU’s FTAs focus on what
has become to be considered as the “core” labor standards defined by
the ILO conventions. From the wording of the EPCFTA “Each party

commits to the promotion and effective implementation in its laws and
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practice and in its whole territory of internationally recognised core
labor standards as contained in the fundamental Conventions of the
ILO (hereinafter referred to as ‘ILO’):

- The freedom of association and the effective recognition of the
right to collective bargaining ILO C87 (1948) and C 98 (1949)

- The elimination of forced or compulsory labor ILO C29 (1930)
and C105 (1957)

- The effective abolition of child labor ILO C138 (1973) and C182
(1999)

- The elimination of discrimination in respect of employment and
occupation ILO C100 (1951) and C 111 (1958)

Itis not a coincidence that the wording of the agreement goes beyond
theadoption of ILO conventionsandfocus on the effective implementation
in its laws and practice (ibid.). Most developing countries in Africa and
Latin America, including Colombia and Peru, have already signed up to
most or all of ILO’s core conventions or enacted laws with comparable
standards. However, records have shown that some developing countries
fail to enforce the regulations due to capacity constraint or lack of political
will. This has prompted the USA to placing more emphasis on capacity
building and technical assistance in its agreements and less on adoption of
specific standards (Bourgeois et al, 2007).

The record in Asia and the Middle East is a bit more mixed.
According to the ILO"?, South Korea has not ratified ILO conventions
on forced labor (C29 and C105) or freedom of association (C87 and
C98), and Singapore has opted out of C87 (freedom of association),
C105 (forced labor), and C111 (discrimination)®®. The EKFTAs and
EU - Singapore FTA (ESFTA) do not specifically obligate the countries

2The list of ratification of core international labor standards is available on ILO’s website.
31n all fairness, it should be noted that the USA has only signed up to two out of the
eight core conventions, so lack of adoption does not necessarily imply sub-standard
labor conditions. Also, both South Korea and Singapore has ratified several other ILO
conventions beyond the fundamental standards.
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to adopt the agreement, but they are committed to “..respecting,
promoting and realising, in their laws and practices, the principles
concerning the fundamental rights..”, and to effectively implement in
their laws the conventions that they have signed up to. (the EKFTA,
Article 13.4(3)). In addition, the Parties make continued and sustained
efforts towards ratifying the fundamental ILO Conventions as well as
the other Conventions that are classified as ‘up-to-date’ by the ILO
(ibid.). While that latter provision merely refers to less enforceable
commitment to make “efforts towards ratifying”, it potentially goes
beyond the fundamental ILO conventions and touches upon the higher
standards involving the “decent work” agenda (Cuyvers, 2013).

3.4. Environmental standards

Provisions on environmental standards are very similar in principle
to those on labor standards. There are a number of multilateral
conventions on environmental issues which have implications for
international trade, including CITES, the Montreal Protocol, the Basel
Convention and the Stockholm Convention (Cuyvers, 2007).

The EKFTA contain language on environmental standards which
is similar to the wording on labor standards - emphasising the effective
implementation of multilateral environmental agreements to which the
countries are party, but not specifying explicitly what these agreements
are and without mandating the adoption of any particular convention.
With respect to multilateral agreements on climate, the parties
reaffirm their commitment to reaching the ultimate objective of the UNFCCC
and its Kyoto Protocol..” (the EKFTA, Article 13.5), but there are no
binding obligations. There are, however, signs that the EU will seek to
strengthen the language in future FTAs. The recently concluded ESFTA
was branded as the first “green” FTA and the agreement with Malaysia
currently under negotiation may touch upon more contentious issues
such as the environmental sustainability of Malaysia’s palm-oil based
biofuel production.
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3.5. Rules of Origin (Ro0)

In 2010, the EU revised its policy towards RoO in its preferential
trade agreements in an effort to simplify the procedures and to update
the rules to facilitate the globalization of supply chains. One should
therefore distinguish between the RoO in the early FTAs, such as the
EMM, the TDCA with South Africa, and FTAs with Chile and Mexico,
and the new generation of FTAs exemplified by the agreement with
South Korea. For most parts, the reform involved a simplification of
the origin criteria, but there were also potentially important changes in
how the proof of origin is issued (de Anda del Corte, 2011).

At the conceptual level the RoO are fairly similar across FTAs.
The specific origin criteria are product or sector dependent. They
may follow a minimum value added rule (a certain rate of value must
be added in the country), a change of tariff heading rule (imported
materials must be subject to sufficient processing to warrant a change
in tariff heading), a specific process rule (imported materials must be
processed in a specific way) or a mix of the three (Naumann, 2006).
The RoO allow for accumulation, which implies that materials or
processing taking place within the free trade area count as originating
within the country for the purpose of proving origin. A unique feature
of the EU’s FTAs is that accumulation can be diagonal, meaning that
accumulation can take place across other FTAs to which the EU is a
party. For instance, materials imported from Chile by a firm in Peru
counts as originating in Peru, since both Chile and Peru has signed an
FTA with the EU (Stevens et al, 2012).

Apart from the simplification of the origin criteria, the 2010 reform
of the RoO introduced two significant changes (de Anda del Corte).
First, the RoO now allow for duty drawback on imported materials used
in the production of goods exported to the EU (assuming of course
that the exported product still comply with the origin criteria). This
reduction in costs of imported materials is potentially important for

265



266

|| THEINSTITUTIONAL AND POLICY ADJUSTMENT IMPLICATIONS OF THE EUROPEAN UNION - VIETNAM

many developing countries, which base their industrialisation strategy
on their integration into global supply chains.

The second major change is to the ways that exporters obtain their
proof of origin. In earlier trade agreements, exporters could either apply
for a C/O with the exporting country’s customs officials by proving
compliance with the origin criteria, or they could become registered as
an approved exporter, in which case the exporting firm effectively issues
the proof of origin itself. The 2010 reform abolished the C/O, and only
the approved exporter channel remains (EC, 2010). The motivation for
the change in proof of origin procedures is according to the EC website
that “this will allow the authorities of the exporting country to re-focus
their resources on better control against fraud and abuse, while reducing
red-tape for firms”'*. The decision has been criticised by abolishing one
of the two certification channels, the proof of origin may become harder
to obtain, particularly for small firms and infrequent exporters which may
require the assistance of customs authorities to meet the requirements.

RoO are often criticised for being too complex for many exporters
and even trained customs officials to understand and comply with
(Cheong, 2014). Effectively, they present a non-tariff barrier, which
replaces the tariffs eliminated by the trade agreements and many firms
fail to obtain proof of origin due to lack of knowledge or because
the procedures are more costly than the tarifts saved. The EU’s 2010
reform eases the burdens on exporting countries’ customs officials
by shifting the responsibility for proof of origin certification onto the
firms themselves, but exporters, particularly small and medium-sized
firms with little or infrequent contact with foreign markets, may not
necessarily be better equipped than customs officials to handle the

complex regulations.

4 Cited from
http://ec.europa.eu/taxation_customs/customs/customs_duties/rules_origin/
preferential/article_777_en.htm.
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The South Korean experience illustrates the need for public
institutionsto facilitate compliance with the RoO, thereby strengthening
the competitiveness of domestic firms on foreign markets (ibid.). Early
business surveys in South Korea showed that only around 20% of firms
utilized the preferential access provided by FTAs, largely due to the
complexity of the RoO. But after the introduction of a comprehensive
policy package for supporting FTA utilization in the form of web-
portals and call centres to disseminate detailed information on the
FTAs, the preferential tariff rates which is the RoO and the procedures
for obtaining proof of origin, the FTA utilization rates increased
substantially to around 80% for the EKFTA.

3.6. Sanitary and Phytosanitary Measures (SPS) and Technical Barriers
to Trade (TBT)

The FTAs eliminate the explicit trade barriers posed by import
barriers, but the implicit restrictions generated by TBT and SPS
regulations remain. TBTs and SPS regulations are already disciplined
by multilateral agreements under the purview of the WTO, applying
the principles of MFN and NT and requiring that the regulations are
designed and implemented in the least trade-restrictive way. The FTAs
do not go beyond the multilateral commitments in terms of reducing or
eliminating regulation (Rudloff and Simons, 2004). Instead, they tend
to focus on cooperation between the parties to facilitate the compliance
with the regulation.

A number of instruments are available for easing the burden
of regulation. Both the multilateral agreements and the FTAs tend
to recommend that regulation follow or be based on international
standards to avoid having to comply with several different standards on
the same issue. In cases where international standards do not exist or are
deemed to provide an insufficient level of protection of health, safety or
environmental quality, FTAs recommend that national standards and

conformity assessment procedures are harmonized to facilitate cross-
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border trade. An alternative approach to harmonization is the signing
of Equivalence- or Mutual Recognition Agreements (MRAs), under
which regulation and/or conformity assessment may be different
across countries but states recognise that the different standards
provide the same level of protection. Many FTAs, particularly the
ones between a developed and one or more developing partners, also
include provisions on technical assistance, improved transparency and
deepened cooperation on the design and implementation of regulation.

As with many other areas, the provisions on cooperation with
respect to TBTs and SPS regulation in EU’s FTAs have developed over
time. In the early FTAs, such as the EMM and TDCA, the language
is very shallow and does not move much beyond reaffirming WTO
commitments. Starting with the FTA with Mexico, a specific committee
is established to administer and facilitate the cooperation between the
parties of TBT and SPSissues and the FTA with Chile in 2002 is the first
agreement to provide more detail on the nature of cooperation, such
as the process of equivalence determination, guidelines for conducting
verification and certification and exchange of information (Rudloff and
Simons, 2004). The EPCFTA largely follows the EU - Chilean FTA
(ECFTA) in this area, and the EKFTA moves even further with more
detailed sector-specific arrangements (Stevens, 2012). The FTAs with
the nearer neighbours, i.e. the EMM and to some extent the EPAs with
the ACP countries, tend to focus on harmonization of standards and
conformity assessment procedures - which often implies adoption of
EU standards (Stoler, 2009; Prévost, 2010). FTAs with more distant
partners, such as Mexico, Chile, Peru/Colombia and South Korea,
contain more detailed provisions on equivalence assessment and
mutual recognition.

Improving product quality and safety to meet EU standards
and proving compliance with the regulation is very costly for most
developing countries. But the compliance costs are there, whether or
not countries engage in trade agreements with the EU.
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Arguably, the FTAs with the EU may reduce the costs of compliance
through the deepened cooperation between the parties coupled with
the provision of technical assistance from the EU resulting in greater
harmonization or equivalence of standards between the parties.
Reducing those trade barriers require substantial investment in public
or private quality infrastructure in the form of testing and certification
facilities, accreditation of such facilities, inspections by authorities and
dissemination of information regarding quality and safety standards.
Improving product quality and safety in the developing country as
a whole (as opposed for just the products exported to the EU) by
adopting international or EU standards may reduce trade barriers and
allow firms to exploit economies of scale, but it may also force countries
to introduce regulation, which is inappropriate to the country’s local
context and level of development. Alternatively, obtaining recognition
of equivalence of national standards offers a great deal more flexibility
in tailoring domestic regulation to local challenges, but it is also likely
to require substantial improvements in institutional capacity and public
policies to achieve the level of credibility required by the EU.

IV. SOEs REFORM AND COMPETITION REGULATIONS
4.1. Competition regulations in the EU’s FTAs

In a sense, ensuring free competition between firms is the
foundation of international cooperation on trade. Traditional trade
policies, in the form of import tariffs and quotas, and protectionist
technical trade barriers, such as discriminating product regulation,
can be seen as government policies designed to enable national firms
to achieve a dominant position on the domestic market. International
trade policy cooperation through the WTO progressively prohibits
such anti-competitive behaviour by governments, and the next natural
step is to begin cooperating on policies to prevent anti-competitive
behaviour by firms.
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Anti-competitive behaviour by firms can affect international trade
in a number of ways. For instance, domestic firms can collude to keep
foreign competitors out of the domestic market. Alternatively, firms in
different countries may agree to stay out of each other’s markets, thus
reducing international competition and allowing everyone to maintain
their dominant position on their home markets (Szepesi, 2004b).

The EU haslong pursued the incorporation of competition policies
into international cooperation at all levels. Competition regulation,
monitoring and enforcement are among the EC’s core responsibilities,
and the EU was one of the main proponents for keeping competition
policy on the agenda during the Doha round of multilateral trade
negotiation. It is also part of all the EU’s FTAs. EU’s trade agreements
usually do not have separate chapters on SOEs, but a few provisions are
often included under the general heading of competition regulation.
Similarly, the EU tend to lump competition together with state aid,
reflecting that state aid is part of competition law in the Treaty on
the Functioning of the EU (Sung, 2013). The following will discuss
the provisions on competition policy and state aid under the three
headlines of competition policy, state aid, and SOEs and designated

monopolies.

4.2. Competition

There is no specific agreement or article of an agreement under the
WTO that deals exclusively with competition policy. Originally, it was
on the agenda for negotiation under the Doha round, but in the face of
strong opposition, particularly from developing countries, competition
policy was taken off the table after the Cancun ministerial in 2003
along with two other areas, collectively known as the Singapore issues.
Provisions in the FTAs on competition policy therefore typically go
beyond already existing multilateral obligations.

Provisions related to competition policy generally involve

commitments to (i) adopt or maintain competition laws; (ii)
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competition enforcement principles; and (iii) cooperation and
coordination mechanisms (Laprévote et al, 2015).

The specific provisions on the adoption and maintenance of
competition legislation largely reflect whether or not EU’s trade
partners had effective competition legislation to begin with and how
closely associated the trade partners are to the EU. Generally, FTAs
recognise the sovereignty of the parties to develop and enforce its
own competition laws - mutual recognition of national competition
legislation is explicitly stated in the agreements with Mexico, Chile and
EPCFTA and the TDCA. But in a few instances, notably the EMM, the
commitments largely involves the adoption of EU competition rules
within five years after the agreement enter into force (Szepesi, 2004b;
Stevens et al, 2012). Potential accession candidates, such as Albania,
and Ukraine and Serbia, are obligated to ensure that their competition
regulation is compatible with EU legislation (Laprévote et al, 2015).

Whatever the source of the competition legislation, the FTAs detail
that the regulation should cover “concerted practices” (prohibition
of anti-competition agreements between firms), abuse of a dominant
position (monopoly per se is not illegal, but abuse of monopoly power
is), and in some cases anti-competitive mergers and acquisition. The
provisions are generally horizontal in nature (general for all sectors),
butin several FTAs the parties have found it necessary to include sector-
specific details, such as in the postal and courier sector (FTAs with
Ukraine, Moldova, Central America and Peru/Colombia), tourism
(CARIFORUM), dry and liquid bulk trade (Jordan) and international
maritime transport (Montenegro) (ibid.).

Some FTAs set out a few principles for the enforcement of
competition legislation. These principles are very general in nature
and largely reiterate the general obligations of non-discrimination,
transparency and procedural fairness, which apply to all trade-related
matters in the FTAs (ibid.). As an example, the Article 11.3(2) of the
EKFTA reads: “The Parties recognise the importance of applying their
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respective competition laws in a transparent, timely and nondiscriminatory
manner, respecting the principles of procedural fairness and rights of defence
of the parties concerned.” A few of the FTAs with potential accession
countries (Serbia, Montenegro and Albania) go a step further and
obliges the parties to “..entrust competition enforcement to an operationally
independent authority” (ibid.).

All the EU’s FTAs emphasise cooperation and coordination
between the parties’ competition authorities on competition regulation
enforcement. The coordination commitments may involve exchange
of non-confidential and/or public information between the parties
and obligations to notify the competition authorities of the trade
partner of enforcement activities which may be relevant for the other
authority. The EKFTA specifically requires representatives from the
two competition authorities to meet at least once per year to exchange
information, to discuss general policy issues of mutual interest, and to
build up a relationship of mutual trust and respect (Sung, 2013).

Several of the EU’s FTAs (including the TDCA, EPCFTA, EKFTA)
also mandate cooperation in cases where one party’s competition
authorities request the assistance of the other party’s authority in dealing
with anti-competitive behaviour. This could involve the exchange of
information to allow the competition authority to compile a case, or the
authority of one country could request the other authority to initiate
an enforcement action against a firm, where the firm’s anti-competitive
behaviour in the latter country has a harmful effect on the former (Stevens
etal, 2012; Szepesi, 2004b; Sung, 1993). Other forms of cooperation could
involve mutual technical assistance, especially in the form of support from
the EU to the partner country in cases where the competition legislation
and enforcement mechanisms are not yet fully developed.

4.3. State aid

State aid and subsidies are prohibited by the multilateral
agreements under the WTO to the extent that they adversely affect
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international competition. WTO distinguishes between two types of
subsidies. Prohibited subsidies, which are specifically designed to distort
international trade, can be challenged directly at the WTO dispute
settlement body. Examples include subsidies tied to export targets or
the use of domestic inputs. Actionable subsidies are not tied directly
to international trade. They are only illegal under WTO regulation
if a complainant can demonstrate that it is adversely affected by the
subsidies, either on the subsidising country’s own market, on the
complainants markets or on third markets. In either case, if the dispute
settlement panel rules in favour of the complainant, the defendant must
remove the subsidies immediately - if not, the damaged parties may
impose countervailing duties to mitigate the effects of the subsidies. If
subsidies and state aid are not trade distorting, they are allowed under
WTO rules.

Whereas the WTO regulates subsidies from an international
trade perspective, the EU sees subsidies and state aid as an integrated
part of competition regulation. This view is also reflected in the EU’s
FTAs, where provisions on state aid are usually included in chapters
on competition regulation. The extent to which state aid is included
in EU’s FTAs differ substantially across trade partners. FTAs with the
EU’s close neighbours, such as the Mediterranean countries and non-
EU European nations, generally contain broad provisions prohibiting
“..any public aid which distorts or threatens to distort competition by
favouring certain undertakings or products..” (Laprévote et al, 2015, p.
8). Such provisions potentially go beyond WTO commitments, since
it is not necessary to prove that firms have been hurt by the subsidies
of the other party. State aid is outlawed even if it just “..threatens to
distort competition..”. Additionally, FTAs usually contain obligations on
transparency, mandating the submissions on yearly reports on state aid
to the trade partner (Szepesi, 2004b).

FTAs with more distant partners tend to contain somewhat
looser language with few commitments beyond those defined
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through the multilateral agreements. The FTA with Mexico
completely excludes provisions on state aid, while the agreement
with Chile does contain commitments to exchange information on
state aid (on an annual basis) (Szepesi, 2004b). The FTA with Peru
and Colombia specifically removes subsidies and state aid from
the purview of the agreement and refer remediation and dispute
settlement on these issues to the multilateral channels under the
WTO (Stevens et al, 2012).

The EKFTA is more elaborate on state aid than most of the previous
FTAs. In addition to staking out a general principle committing the
parties to “..use their best endeavors to remedy or remove [...] distortions
of competition caused by subsidies in so far as they affect international and
to prevent the occurrence of such situations..” (EKFTA, article 11.9),
the agreement also specifically prohibits the use of trade-distorting
subsidies to cover “..debts or liabilities of certain firms [...] without any
limitation..” as well as subsidies “..to insolvent or ailing firms, without
a credible restructuring plan..” (EKFTA, article 11.11). The subsidies
described in article 11.11 of the EKFTA are not specifically designed
to be trade distorting, so they fall under the Actionable category
of subsidies under the WTO agreements, requiring proof of harm
done to national firms before raising a case before a WTO dispute
settlement panel. The article therefore provides an alternative channel
for remediation under the EKFTA dispute settlement procedures with
possibly lower burdens of proof (Sung, 2013).

Most of the FTAs also designate exceptions to the general
rules on state aid. The EMM as well as the TDCA allow for state
aid for development purposes (Szepesi, 2004b), as well as more
specifically subsidies to agriculture and fisheries (Laprévote et al,
2015), and the EKFTA specifically excludes the coal sector and
compensation for carrying out public service obligations (the
EKFTA, article 11.11).
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4.4. State Owned Enterprises

SOEs are not subject to specific obligations under the WTO
agreements except in the form of State Trading Firms (STEs) managing
the imports and exports of certain commodities. STEs are not
prohibited (or even discouraged), but they are required to operate in
accordance with the general principle of non-discrimination and their
actions must be guided by commercial considerations alone.

In EU’s FTAs, SOEs are typically only mentioned briefly and
together with public and private firms entrusted with special or exclusive
rights. The provisions state that such firms are subject to the same rules
and obligations as other private firms in terms of competition regulation
and state aid (Laprévote et al, 2015). Thus, nothing prevents the parties
from establishing or maintaining SOEs or even from granting them
exclusive rights or monopoly status, as long as they are regulated by the
national competition authorities alongside other private firms, they do
not abuse their dominant position, and they do not collude with other
firms in conducting anti-competitive practices.

The SOEs are also bound by the countries’ commitments on state
aid as discussed above, which for instance in the case of the EU South
Korean FTA implies that the state may not grant explicit or implicit
subsidies to the SOEs to coverlosses withoutlimitand withouta “credible
restructuring plan”. An important exception to these stipulations is
the compensation offered for public service obligations, included in
several of the EU’s latest FTAs, including the ones with South Korea
and Singapore (the latter is concluded but not yet ratified). It is not
specifically detailed which activities can be designated as public service.

In the material studied for this report very little is written on the
experiences of EU’s FTA partners with implementing the provisions
on competition regulation. However, based on the brief review of the
different FTAs summarised above, it is possible to identify a potential

need for policy changes as well as both institutional and legislative
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development depending on the institutional starting point of the
trade partners.

If the trade partner does not already have a fully-developed set
of competition laws enacted to regulate anti-competitive behaviour
in the form of collusion, abuse of dominant market position and
anti-competitive mergers and acquisitions, such legislation must be
developed - usually within a given time frame upon the entering into
force of the FTA. In a few cases, the FTAs have effectively required
the adoption of EU-style competition legislation, but more generally
the trade partners are free to develop their own laws provided they
effectively regulate competition.

In addition to suitable competition laws, the trade partner should
develop institutional arrangements for the effective implementation of
the competition laws if it does not already have that. This will involve a
central competition authority with a mandate and capacity to investigate
anti-competitive behaviourand with the power to enforce the competition
laws. A few FTAs have specifically stated that such competition authorities
should be politically independent, but this is not a general provision. The
competition authority should also have the mandate and capacity to
cooperate with the EC (the EU competition authority) on exchange of
information and collaboration on specific cases.

Finally, the FTAs may have implications for policy changes on
state aid, subsidies and the operation of SOEs. For the most part, the
EU’s FTAs do not move substantially beyond WTO commitments on
subsidies - if subsidies are legal under the WTO, chances are that they
are also legal under the FTAs. There may, however, in some cases be
differences in terms of enforcement of the provisions on subsidies and
state aid. Forcing governments to remove actionable subsidies under
the WTO requires the claimants to lift a significant burden of proof of
harm done to the firms of the claimant country. Some FTAs, such as the
agreement with South Korea, offer an alternative channel for raising a
claim, with a potentially lower burden of proof.
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The FTAs do not necessarily require significant reforms of SOEs,
such as privatization or the removal of special rights, as SOEs are
accepted under the EU’s agreements. They may, however, require
changes in the way they are operated. The FTAs view SOEs exactly like
any of private enterprise subject to the same laws on competition and
state aid. Therefore, SOEs, which are closely integrated within the state
and operating according to political mandates may need to reform. SOEs
should be run at arms-length according to commercial principles. It may,
however, be possible to negotiate exceptions to the general provisions on
state aid, for instance to allow for subsidies for development purposes or

in the form of compensation for the provision of public services.

V. LESSONS FROM INTERNATIONAL EXPERIENCES

The main challenges associated with FTAs are related to the need
for substantial investment in infrastructure and institutional capacity
and the implications of reduced policy space. Proper implementation
of the FTAs requires potentially costly investments in infrastructure
and institutional capacity.

Upgrade of physical infrastructure is needed to further reduce
trade costs and improve competitiveness of public or private services,
such as product quality testing and certification, and dissemination of
informationregardingstandards, rules of origin,and trade opportunities.

Trade agreements can be greatly disruptive to less competitive
industries, and public institutions may be needed to facilitate structural
transformation and to mitigate the adjustment costs.

Several provisions in the FTAs oblige countries to develop or adopt
specific laws and regulations, such as competition laws and labor laws,
to establish institutions for the monitoring and reinforcing of the new
legislation.

Commitments in trade agreements typically reduce the policy

space of the signatories of the agreement by restricting what
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governments policies may pursue, by making certain policies costly or
risky, or by mandating specific policies or regulation. The provisions
on investment protection can potentially be very restrictive to
public policies. Requirements to allow for free capital movements
make it harder to pursue independent monetary and exchange rate
policies and foreign investors’ rights to FET and protection against
expropriation may be so broad that they could hinder public policy
making. Similarly, obligations on state aid and the operation of SOEs
restrict the way governments can use these instruments for public
policy purposes.

FTAs are not just collections of obligations that the parties must
observe, they also delineate a range of topics on which the parties
engage in closer cooperation and they often describe in some detail
procedures to facilitate this cooperation. Examplesinclude investment
promotion provisions, closer cooperation on meeting standards
related to TBTs and SPS regulation, and collaboration and exchange
of information in relation to the enforcement of competition laws.
In certain areas, the EU combines such cooperation with technical
assistance and other support. While the wording on such provisions
is often somewhat vague and unenforceable, they do offer the
opportunity to reduce the trade barriers and transaction costs related
to these issues.

Binding international agreements may also offer the opportunity of
credible commitment to more appropriate legislation, institutions, and
policies. Some of the policy restrictions mandated by the FTAs may
actually be in the best interest of the developing countries, but their
governments may be unable to credibly commit to such policies by
themselves. Investment protection obligations prevent governments
from pursuing public policies tantamount to expropriation without
compensating the investors, and such commitments may attract more
foreign investment and/or induce them to accept lower rates of return.
Adoption of minimum labor and environmental standards may send
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the signal to investors and western consumers that the country takes

such matters seriously. And while provisions on competition regulation

may require reform of state aid and the way SOEs are operated, such

reforms may pay off in the long run by improving market efficiency.

While it is not possible to assess whether the opportunities

generally outweigh the challenges based on this brief review, the

continued proliferation, deepening, and widening of FTAs between

more and more countries suggests that, at the very least, the parties
involved think that the balance tends to be favourable.

The following lessons can be withdrawn from above analysis:

Continuously reform in institution, policy adjustment,
particularly for trade, investment and providing optimum
support for firms, improving the economy and enterprise
competitiveness is the most important for enjoying the positive
benefit of FTA.

The adjustment and construction of policy for FTA
implementation must be based on the comprehensive
reviewing and finding out the success and failure of policy as
well as the reasons behind.

Good cooperation and coordination among different
governmental organizations will bring about fruitful
effectiveness in national supporting system to enterprise in
implementation of FTAs.

More effort should be put on SMEs as they are the most
support needed objects.

The government support can be deliver to enterprise via
different ways, including the provision of both governmental
and non-governmental organizations, both private and state
owned, both administrative and communities organizations.
A mechanism of comprehensive committee can be used to
quickly fix the dispute and debates relating to RoO and SPS -
TBT.
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- The government also needs support program for vulnerable
people while implementing the FTA. The benefit of FTA is
not equal distributing to all. More focus for people who lose
their job during restructuring of enterprise and the economy.
However, it is necessary to separate it from the subsidy to firms
those are operating inefficient.



Chapter Three
VIETNAM'S READINESS FOR THE EVFTA

|. READINESS OF THE ECONOMY

Resilience of the economy to external shock is a very important
point when assessing the readiness to FTA implementation which
means the capacity to handle volatilities and shocks either caused by
internal or external sources. Such capacity requires strong and stable
social-political environment and macroeconomic stability contributed
by solid macroeconomic policies in a country. Thus, this has instigated
a great amount of concern to whether Vietnam has been prepared for
further global economic integration, with the EU in particular. Two
issues will be addressed in this section. The first is how has the political
and social environment been improved and reinforced recently; does it
will be stable in the future in order to be resilience with the potential
structure change and external shock. The second is how stable is the
macroeconomic environment recently to facilitate the growth of
both the economy as a whole and enterprises; is there any source of
macroeconomic instability in near future which need to be addressed.

1.1. Institution and socio-political environment

A stability of socio-political environment is a factor that influences
the long term expectation of investors - one of the reason for firms to
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obtain benefit from FTAs. As an illustration, there has been critical
improvement in the legal framework since Vietnam joined WTO that
also helps to sustain the stability in socio-political environment.

Since the reform in 1986, the centrally planning regime has
been gradually removed and replaced by socialist-oriented market
mechanism. There was also a gradual recognition of the important
contribution of private initiative to economic development. By late
1980s, considerable economic reforms were carried out, contributing
a noteworthy improvement in social and political stability. However,
in general, it is widely believed that economic reform which is based
on gradual approach has been undertaken at a faster pace than political
and institutional reform (MPI - WB, 2016).

The critical reform in the institution was marked by the revising
Constitution in 1992 where the rights, obligations and functions of the
State were more clearly specified. The Constitution was revised in 2013
with several amendments toward recognizing the rights of individuals
that clearly identified the relation of state and market, as well as the clear
distinction between an administration from business. The revising of
the law on organization of the government in 2015 legalized what was
defined in the Constitution. Such adjustments form an organization
of the government similarly with most of market economies in which
the state manages the countries based on legal framework instead of
administrative orders.

According to the information for Worldwide Governance
Indicators (WGI), among “the process by which government are
selected, monitored and replaced; the capacity of the government
to formulate and implement sound policies; and the respect of the
citizens and the state for the institutions that govern the economic and
social interactions between them”, Vietnam does best on government

effectiveness and on political stability (Figure 2).
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Figure 2: Worldwide governance indicator
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Table 2: WGI of Vietnam and selected regional countries
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Voice and 493 5222 36.45 42.86 23.65 10.84
accountability

Control of corruption [50.00 38.46 65.87 97.12 43.75 39.42

Government 68.27 46.15 76.92 100.00 65.87 55.29
effectiveness

Regulator Quality 4423 4712 74.52 100.00 63.46 33.65
Rule of Law 43.75 39.90 71.63 96.63 5385  46.15

Sources: WGI, 2015

There has been at least three aspects in which Vietnam surpasses
the average of lower middle countries and close to that of upper middle
income countries, including government effectiveness, political stability
and rule of law. On the government effectiveness, which measures the
perceptions related to the quality of public services and the government
commitment to sound policies in that regards, Vietnam has improved
its relative performance in recent years (ibid.). The WGI also points
out that there are two dimensions that Vietnam has performed poorly.
Voice and accountability index remains in bottom tenth of all countries,
and its relative ranking has fallen since 1996. The quality of regulation
indicator which measures the perception of the capacity of the state to
formulate and implement policies aimed at private sector development
is also very low and has little improvement.

Vietnam is also weak at two indicators including the rule of law
indicator which measures the confidence in societal rules such as the
contract enforcement and property rights and the indicator of control of
corruption. For those indicators, Vietnam does worse than the average
of upper middle income countries thought slightly better lower middle
income countries. However, compare with other regional nations,
particularly ASEAN-4 (Table 2) Vietnam is far left behind. In addition,
Vietnam has never passed the average level of the indicator “Quality of
regulation” since 1996, even slightly going down since 200S.



VIETNAM'S READINESS FORTHE EVFTA ||

The quality of National Assembly (NA) is a notable point to describe
about the institutional improvement in Vietnam recently. Low ratio of
professional NA member and many members are working part-time and
keeping high position in governmental organization may lead to interest-
confliction and low quality of issued regulations by the NA. Recently,
most laws ratified by NA are prepared by governmental institution. This
mechanism may be a source of power abusing or distortion in the regulations.

The biggest issue Vietnam has to deal with recently is corruption.
The corruption control indicator of Vietnam in CGI ranking is very
low and worsening, from 40% to 37% (2005-2014). In a 2014 report,
it also pointed out that most of sub-indicators related to corruption of
Vietnam are very weak. For example “Misuse of public funds” ranks
76/144, “Waste in using public expenditure” ranks 83/144; “the trust
in police” ranks 99/144; “Bribery” ranks 109/144. A reason is that the
justice system is not independent making difficulties in preventing the
power abuse from officials.

Regarding to the public consensus, Vietnam has continuously
participated in the negotiation of bilateral and multilateral FTAs in
recent years without encountering any obstacle from domestic public
opinion. In addition to the country’s unique political characteristics
with mono-party regime which minimizes the political conflict, there is
awide consensus among people that the global integration, particularly
the FTA with advanced economies, will facilitate the domestic
institutional reform, through that making the economy better off. Most
people also expects economic opportunities, namely employment and
income brought about from these FTAs. Experience from joining BTA
and the WTO affirms that the people should be right to place their
expectations on big FTAs such as TPP and the EVFTA.

1.2. Macro-economic stability

The recent macro-economic stability is a great advantage of
Vietnam in the FTA. It is not only a condition which facilitates the
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benefit of FTAs, but also a foundation to cope with external shocks. In
other words, it reflects the resilience of the economy from the negative
effects of FTAs to some extents. That is why it is not surprising that
the government of Vietnam always emphasizes the macro-economic
stability as an important factor for the negotiation and implementation
of international commitments. This stability ensures a favourable
context for investment and business activities, thereby contribute
substantially to long-term growth.

Contributing largely to the macroeconomic stability of Vietnam is
the high economic growth for quite a few years which was also believed
as the biggest success of the government. In response to the crisis in
1980s, the reform was launched in line with the liberalization and global
integration. The rate of economic growth in Vietnam since 1990s has been
exceptionally rapid, and has remained unsurpassed by most developing
countries. While there was couple of years the economic growth
decelerated (2002-2013), Vietnam’s economy has slightly recovered its
growth momentum in recent years. The growth rates in 2014 and 2016
were 6% and 6.2% respectively, higher than in 2012 and 2013 (5%).

Figure 3: Economic growth by countries
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According to Vietnam 2035 (MPI, 2015), per capita growth since
1990s was recorded at 5.5% per year, among the highest growth rates in
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the world, just behind China. This helped the average income increase
by 3.5 times. A more significant achievement is that the higher growth
has been in line with more income equality. The GNI coefficient,
thought increased from 32.5% in 1994 to 40% in 2005, was kept stable
since then and dropped significantly to 34.5% in 2014. In general, the
outcome of the growth has been equally distributed, evidenced by a
fact that the increase in the income of the poorest group is surpassing
that of the richest group.

The reduction of poverty is the most remarkable achievement of
Vietnam and widely recognized by international communities. Over
30 million Vietnamese people have combated poverty for over two
decades. The poverty rate reduced sharply from over 60% in 1990s to
less than 5% in 201S. Vietnam has completed all MD Gs successfully by
2018, well reflecting the inclusive growth in Vietnam.

Maintaining macroeconomic indicators stable is the most priority
for the period from 2012 up to now after the disturbance in 2010-2011.
The unstable macroeconomic situation occurred in 2007 with the
inflation climbing up to 28.32% in August 2008 was partly caused by
both external and internal sources. Due to inappropriate measurements
and over emphasizing on growth, hyperinflation re-occurred in 2011
(23%). Meanwhile, the inflation in 2014-2015 remained stable at below
2%, mainly due to the sharp decline in the prices of basic commodities
and raw materials and fuels (crude oil). Although consumption
demand had been quite strong, the supply was strong either thanks to
the preceding investments and reduced input prices, which allowed
Vietnam to achieve higher growth in a stable and lowinflation condition.

Exchange rate stability is an important condition for trade exchange
and gaining the benefit from the EVFTA. Before 2015, the VND was
pegged to the USD while the USD and EUR were floating, resulting in
the fluctuating VND/EUR rate. One of the risks that makes difficult for
firms to foresee the exchange fluctuation is that the SBV often tried to
maintain the exchange rate stable for some period, and then suddenly
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devaluated by a fairly large margin (5% in 2014 and 9% in 2012). As a
consequence, firms were always worried about sudden fluctuations in
exchange rates when they do not have instruments for hedging against
the risks. This led to the exchange rate pressures in certain periods when
foreign currencies are speculated in the market due to the devaluation
expectations. Recently, however, the SBV has changed the exchange rate
regime, allowing daily fluctuations based on various factors, including
market demand from the previous day. Thus, exchange rate fluctuate
daily within a small band and there will no longer be serious imbalance
between supply and demand of foreign currencies. A small fluctuation
occur daily but big changes happen less frequently.

Besides, Vietnam’s foreign exchange reserves in recent years have
improved significantly. Although Vietnam suffered trade deficit in 2015,
the country still enjoys capital account surplus through FDI inflow
and remittances. In the coming time, instruments for hedging against
exchange rate risks are what firms need in order to conduct international
trade smoothly and take the most advantage of Vietnam’s FTAs.

An important macroeconomic factor that influences a country’s
capacity to negotiate and implement the FTAs is the independence
of its budget revenues on export-import taxes. In 2015, revenue from
export and import of Vietnam was estimated at VND1S50 trillion
out of the total state budget revenue of around VND88S trillion, or
approximately 18%. However, there are reasons to believe that the
EVFTA will not cause Vietnam’s budget revenue to fall due to tariff
reduction. Since WTO accession, export revenue has continued to rise
due to rapid increase in trade. Integration has also contributed to the
domestic economic growth and domestic revenue’s increase. Currently,
imports from the EU accounts for about 13% of the total imports of
Vietnam. Therefore, even if Vietnam immediately removed all tariffs
on imports from the EU, the decrease in budget revenue would not be
large and could be offset by the rapidly increasing revenue from exports
and domestic revenue (MUTRAP, 2014).
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Remaining issues and risks

For a long time, the growth model of Vietnam has been believed
an extensive growth which relies on the expansion of capital and labor.
Consequently the momentum for growth has eroded. The growth rate,
though still high, tends to decline from 7.6% in 1990-2000 to 6.8% in
2001-2010, and 5.8% in 2011-2018.

Figure 4: Growth and contribution to growth
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Productivity, an essential factor for a stable and high economic
growth, hasbeenrelativelylow. Thelabor productivity was substantially
lower than that of neighbouring countries, for examples, equal to a
quarter of China and half of India. TFP share small contribution to
the growth and is declining (Figure 4) and only half of the growth
rate in 2000-2012 is initiated by labor expansion, (CIEM, 2015).
The remaining is largely contributed by the increase in machineries,
equipment (94%), 2.7% from labor quality, and 3.6% from the
improvement of efficiency.

> CIEM, 2016, Monitoring and Evaluating the implementation of the Master plan of
Economic Restructuring.
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Quality of labor mostly explains the low labor productivity. The
proportion of unskilled labor was 81.8% in 2007 changed very slowly to
85.5% afteralmosttenyears. Moreimportantly, most of the educated people
are said to have insufficient skills for working. According to a research by
WB (2012), 65% FDI firms and 35% domestic firms complained about
the quality of Vietnamese workers. Whereas, due to lack of occupational
orientation and missing signals from the imperfect labor market and
education system, there has been a redundancy of higher educated
people while at the same time experiencing a shortage of technician and
high skilled workers. In addition, the institutional arrangement for labor
mobility is rather tough. The regulations on personal registration, record
books, recruitment, appointment, punishment and promotion have
considerably hindered the mobility of labor across sectors and locations.

Despite high and rather inclusive growth, the gap between the rich
and the poor is large. Ethnic minority group are facing with growing
welfare gap in comparison with the majority group. Minority group
accounts for half of the poor while share around 15% of population. In
general, poverty reduction, mortality and nutrition and disconnection
with the majority group have been remained the largest issues among
ethnic minority people.

The high economic growth rate was obtained at the cost of
environment deterioration. The GHG emission has grown at the
fastest rate in the region while air, land and water quality have declined
remarkably. A large part of Vietnam mangrove forests has been
destroyed and overfishing has seriously depleted the inshore fish. The
upland forest has been destroyed due to deforestation. Inappropriate
hydropower plans have contributed to the increasing frequency of
floods in many areas (Vietnam 2035 Report).

From the macroeconomic side, the stable macroeconomic
environment is still threatened. Although the inflation is low, it mainly
reflects the recession in the economy and low aggregate demand rather
than the capacity to control the price or improving the production cost.
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Due to sluggish economic growth in 2011-2013, low income has forced
people and companies to narrow their expenditure and investment. In
addition, public investment was also cut down and restructured, which
in turn affects the aggregate demand and put pressure on price increase.

Price control is unstable due to many reasons. The first is the
pressure from increased fees in some public services such as healthcare
and education as required by the government in line with the pressure
to restructure and liberalize those services. The second is the pressure
from increasing public investment for further growth in the near
future. Though the growth model is required to be reformed towards
more intensive and productivity-based, it takes a long time due to the
backward economic structure and technology level. Another important
issue is the lack of market base for inflation control. Most administrative
measures, such as interest rate adjustment and monetary instruments,
are to address the hyperinflation in 2011 and 2012.

Exchange rate is questionable and keeping the exchange rate stable
becomes harder job for SBV due to the current economic structure
and public debt situation. Export is heavily dependent on imports, and
the increasing foreign debt pushes SBV to a dilemma in managing the
exchange rate.

In that context, the transparency of the exchange regime is the point
to note. According to SBV, recent exchange rate is determined based on
three factors including; (1) average inter-bank exchange rate, (2) the
exchange rate in the international market of eight specific currencies from
which Vietnam has major investment and trade relation with; and (3)
internal macroeconomic balances. The precise formula from the second
factor is not published, similarly the third component is not always
available. It hinders investors from forming the expectation for exchange
rate which is crucial for them to predict investment and/or business plans.
The situation, therefore, put more pressure to increase the transparency
of exchange regime in Vietnam to help investors avoid risks, particularly
once Vietnam have implemented several FTAs including the EVFTA.

291



292 ||  THEINSTITUTIONAL AND POLICY ADJUSTMENT IMPLICATIONS OF THE EUROPEAN UNION - VIETNAM

According to Dinh Tuan Minh et al (2016), although there is

significant improvement in the macro-economic performance, there are

still a number of factors that potentially leading to the instability, including:

Persistent weaknesses of the economy which have not been
fixed, such as low productivity, unsustainable growth that
depends largely on credit and investment expansion, low value
added exports, the heavy dependence of exports on FDI firms,
and the shortage of supporting industries. Those weaknesses
reflect the low quality of growth and the weak resilience of the
economy which in turn threaten the macroeconomic stability.
Weak and risk-bearing banking system.

Shortage of an effectiveness macroeconomic monitoring
and supervision mechanism, particularly the comprehensive
supervision tools to detect early the problems in the system.
Potential for a public debt is still imminent, reflected by some
factors including: (1) the hidden real number of debt to GDP
ratio, because if the SOEs’ debt is counted as public debt,
the debt ratio would be much larger than what is recently
announced and overpassed the celling determined by the
NA; (2) the local governments’ debts have been unveiled; (3)
the pressure of increased public expenditure as revenue from
taxes may be cut due to the implementation of FTAs and the
decline in oil price; (4) debt/GDP does not only reflect the
risks of debt but also the capacity to service the debt. The debt
liabilities to total budget revenue ratio of Vietnam increased
sharply from 22.3% in 2013 t0 26.7% in 2014 and 31% in 2015,
raising a concerns over the debt service capacity as budget
mobilization is declining; (5) low efficiency in investment
and budget expenditure leading to the danger that debt would
not be compensated by the return on investment and public
expenditure; thereby, creates a vicious circle that threaten the
debt security.
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- The danger of a banking crisis due to untrustworthy banking
system although the re-structuring of banking sector has been

implemented.

I. THE READINESS OF FIRMS-SURVEY RESULTS

In order to understand about Vietnamese firms’ readiness for
the implementation of EVFTA, a survey was given to 120 firms from
different businesses with the support from VCCI'. It focused on the
following issues: (1) Firms’ understanding on FTAs in general and the
EVFTA in particular; (2) firms’ view on the EVFTA’s impacts on business
activities; (3) current status of business competitiveness in the context
of international integration and in trade relation with EU partners; (4)
firms’ preparation for the future implementation of the EVFTA, and
the rationale for this; (S) firms’ expectations on the institutional reform
and the supporting measures needed from the government; and (6)
firms’ self-assessment on business perspectives as well as the institutions
and business environment in the coming time due to the impacts of

implementing the EVFTA and other new generation FTAs.

2.1. Firms’ understanding about the EVFTA

While most of the survey firms, (82%) confirmed that they knew
about the EVFTA, the results is different by firm ownership. SOEs
expressed the most interest in the EVFTA. Only 8% of those who knew
stated that they have never heard of the EVFTA, 17% learned carefully,
28% of FDI firms have no idea about the EVFTA and a large number
of firm confirmed knowing about the EVFTA (even surpassing the

¢ The survey was conducted by mail in June 2015 as the EVFTA negotiation had
imminently come to an end after three years of negotiation. 120 firms were interviewed
of which 10 SOEs; 18 FDI firms; 92 domestic private firms, among 23 provinces/cities,
and concentrates on manuifacturing, services, real estate, transpotation and logistic,
construction.
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figure for TPP - 70%'7). This is rather encouraging for the information
dissemination effort of the government.

Though confirming the awareness about the EVFTA, most firms
do not thoroughly understand about this commitment. Among those
who have heard about the EVFTA, 69% confessed “just heard but lack
the understanding” about the EVFTA. The share of firms “having partly
learnt about the agreement” is 26%, and “having thoroughly learnt” is
just 5%. In general, the result is consistent with the expert comments
that Vietnamese firms have poor preparation and less proactiveness in
response to FTAs. It implies the demand for a change in the way the
government disseminates the information.

2.2. Firm readiness for the EVFTA
The EVFTA is supposed to have significant impacts on the

competition and cooperation environment of Vietnamese firms with
foreign partners particularly those from EU. In this survey three aspects
were investigated including (i) firms’ understanding about EU partners;
(ii) their awareness of potential impacts from the EVFTA, and (iii) how
they plan to cope with.

Understanding about EU partners: Understanding about EU
partners and assessing their competitiveness precisely is one of the key
factors reflecting the readiness of Vietnamese firms to the EVFTA. The
survey shows that 38% of the 120 firms have traded with EU partners
and about 4% of those have intensively been operating in this market.
Also 17% of surveyed firms have business transactions with EU partners
for several times. By ownership, 11-12% is shared by private and FDI
firms who had transactions with EU partners for many times whereas
the figure for SOEs was 67%.

Respondents also mentioned about the difficulties when doing

business with EU partners, among which product standards is most

7 PCl survey 2014, conducted in September 2014.
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critical. In detail, the requirements on commodity quality, packaging
and style (mentioned by 49% of the firm) and SPS (42.5%) are the
biggest difficulties. Lack of information on EU’s market and consumer
preference is also a large barrier for about 42% of firms (Figure S). By
ownership, while a major challenge to SOEs and FDI is the product
quality standards when accessing the EU market, most domestic
private firms have difficulties relating to almost all aspects (quality
standards, TBT, SPS, information on EU partners). It is noted that such
constraints are not likely to be solved in the EVFTA. Thought TBT and
SPS matters will be partly improved but most product standards will
not be changed.

Figure 5: Firms' difficulties when doing business in EU market
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Sources: Survey results of the research team

In all aspects including capital source, human capacity, governance
skills, connectivity, product quality, the stability of input/output
markets, knowledge on legal framework, and the adaptability with
policy change, most firms ranked their competitiveness at a modest
level. Noticeably, there is a large share of the firms who admitted their
weakness in capital (own capital, and the ability of capital mobilizing),

marketing, capacity to setup network, even the capacity for policy lobby.
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Two aspects that the Vietnamese firms find most confident in
competing with EU rivals are product quality (29% of the firms), and
product price (24%). While the advantage of product price is quite
clear, it is rather surprising that about one third of firms think they have
advantages in term of product quality. A possible explanation is their
understanding about the local preferences but not the “quality” in general.

Those firms also expressed their attention to cooperate with EU
partners once the EVFTA is signed - 73% of SOEs confirmed that they
have plans to strengthen partnership with EU partners in the future.

Figure 6: Self assessments on advantages and disadvantages
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Expectations fromthe EVFTA: Inresponse to the question whether they
believe economic institution and business environment in Vietnam will
be improved due to the EVFTA implementation, the firms are likely to be
optimistic, 97% of them believe the situation would be improved and 78%
saying that business environment and economic institution in Vietnam
will be improved at least at “modest” and “very much” It is understandable
because at the time of carrying out the survey (mid. 2015), the overall
expectation on FTAs was rather high. By ownership, FDI firms seems to
be more optimistic than the domestic firms where 85% expressed their
approval compare to 80% of SOEs and 75% of private firms.
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Most private firms expected that the situation will improve, but
there is a number of private firms (23%) think that there will only be a
marginal change. As per studies, there is a consensus on the very high
demand for critical improvement on the business, but in this survey,
very few of the firm expected that the reform will bring a significant
upturn, if any (Figure 7).

Figure 7: Expectation on business environment improvements

50.00%
45.00%

40.00% &“\%

35.00% § -

30.00% §

25.00%

20.00%

15.00%

10.00% §§

o
P No Few Improvements at Significantly Outstanding
improvements improvements modest level improved improvements

® Private enterprises 2.24% 22.57% 44.81% 27.07% 3.31%
=~ SOEs 12.01% 8.33% 38.42% 40.04% 1.19%
:: FDI enterprises 0.00% 15.55% 47.11% 37.35% 0.00%

Sources: Survey results of the research team

The surveyed firms also have different expectation on the different
aspect of the reform. Though 83-86% of the firms have expressed
their support on the institutional improvement, they believed that
the reform will take into effect in some aspects (e.g. mechanism to
disseminating information). Whereas, prospects of the improvements
in a core aspects, like the administrative procedures, transparency in
policy making, equal business environment and establishing EVFTA
consultation agent, 72-78% of survey firms expected the improvement.
In addition, only 67% of the respondents believed that the quality of
public services will get better.

The most important concern is that up to 81% of the firms believed
that the reform is just on paper, not in practice. 70% said that the crucial
point is not the regulatory or mechanism changing but people or
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governmental staff who carry out such mechanism. They also pointed
out that there is no specific pressure from the EVFTA to the government
to improve the staff quality as well as the effective supervision system to

make sure reform is conducted (Figure 8).

Figure 8: Constraints to the effective institutional reforms
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Regarding to the expectations on specific commitments, at the time
of carrying out this survey, the EVFTA had not been completed. A set of
specific commitment (11 fields, Table 3) which was developed based on
the previous EU’s FTA was introduced so that firms can have some idea
about impacts of these commitments on their business activities, and

have comments on impacts of the Agreement on themselves in the future.

Table 3: Fundamental commitments

Commitment areas Trend of commitments

1.To open goods EU will lift 90-100% of all import tariffs and duties for
markets Vietnamese products, and vice versa, Vietnam will
remove tariffs for most EU-originated products with a
proper schedule.

2.The RoO To be granted preferential tariff rates, all products must
satisfy particular rules of origin pursuance to the EVFTA

regulations, with higher rate than that of GSP.
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4.Trade defense Each party still has the right to conduct investigation
(anti-dumping, and adopt trade protection measures while enhancing
anti-subsidy, and transparency and cooperation in handling disputes, if
guard) any.

6. Investment EU investors will be able to invest in Vietnam with the
same and competitive conditions as domestic investors.

8. Gov. The procedure for the Government agencies to purchase
procurements goods and services will be more public, allowing EU
bidders to take part in more equal tenders.

10. Government SOEs will have to compete on fair and equal playfields
owned firms (SOEs) | with private firms.

Sources: Compile from EVFTA

The result shows that most of the firms believed that the FTA
with above commitment will bring about the positive effect to their
business. Overall, a half of them (53%) believed that the EVFTA will
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have positive impacts on their future business, while only 3% envisaged
negative effect. 18% stated that the EVFTA would come up with both
negative and positive effects while 5% noted that there would be no
clear influences (Figure 9).

Based on the other aspect of the EVFTA, it indicates that the ratio
of respondents who thought about the positive effect of the EVFTA
always surpass those who believed negatively. The aspects which
firms expected to have the most positive impacts are on: competition
institutions (67%), SOEs related issues (64%), trade defense (56%),
IPRs (54%), environment and sustainable development (53%), and
goods market openness (53%). It is not surprising that all of these
aspects relating to the institution reform recently included business
environment and internal legislation areas. While the immediate effects
of FTA to Vietnam are more on the tariff cuts, the above results are
dramatically surprising. However, it may not be surprising for the case
of Vietnam where firms are already enjoying EU’s GSP tariff, which is
already low. For that reason, it is expected that most noticeable impacts
is not the tarift cut but on the business environmental reform.

Figure 9: Firms’ assessments on potential impacts of the EVFTA
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By firm ownership, SOEs are likely most optimistic. 61% of SOEs
assessed that the EVFTA would have positive impacts while the figures
for private firms is 51% and is 56% for the FDI firms. These figures are
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consistent in 8/11 detailed aspects of the EVFTAs (Figure 10). The
result is understandable because SOEs are larger in scale and are more

confident about their competitiveness than domestic private firms.

Figure 10: Positive impacts on business (yes/no)?
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SOEs are less optimistic than other firms in some issues such as
governmental procurements which is 27% of SOEs, 56% private firms, and
50% of FDI firm, environment - labor and development, and the RoO. In
fact, all three areas are believed to bring most difficulties for SOEs. Recently,
public procurement market, has been the home-field of SOEs which is
mostly criticized. Environment, labor and sustainable development have
never been advantageous for Vietnamese firms, including SOEs. Similarly
to private firms, the RoO clauses in the EVFTA will be a big constraint
to SOEs due to a fact that Vietnam has to import materials for export,
especially in some key export-oriented manufactures.

With those difficulties, the survey shows that firms have believed
that they would be better off in five coming years when the EVFTA and
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other commitments have been implemented. Only 1% of respondents
think it is unlikely to have an overall improvement, while 99% of
surveyed firms expect their business will make progress from different
levels (22% chose “a bit better”, 40% confirmed fundamentally better,
26% relatively much better, and 11% much better). Among these,
SOE:s are the most optimistic where 100% expected the situation make
headway. Nonetheless, the FDI group is a bit more cautious (with 100%
selected a bit better or much better, none of them selected very much
better or no change neither), while the result of private firms is unclear.

Figure 11: Business prospects in five coming years
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Sources: Survey results of the research team
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2.3. Firms’ preparation for the EVFTA implementation

To shed a light on this matter, the survey raised a question “What
preparations firms have made for the EVFTA and other FTAs which will
be signed?” The results unveiled a critical concern: 63% of the firms
have made no preparations, even minor ones. While 54% of the SOEs
have done nothing for preparation, there are 66% FDI firms who stated
the same thing. Unlike the common believe that FDI firms normally
have good preparation to seize opportunities from signed and enforced
FTAs in Vietnam. The survey result makes a bid surprising.
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Figure 12: Firms’ preparation for the EVFTA implementation
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Figure 13: Levels of firms’ preparation for the EVFTA
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A majority of them have just prepared only by focusing on easier and
less costly activities (e.g.: studying, seeking information from available
sources) but not activities requiring much internal efforts and resources
(such as: human training, resource preparation, policy consultancy
research, etc.). Nevertheless, this can be seen as an encouraging signal
to show that firms have taken some initial actions towards future FTAs
and the EVFTA particularly.
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Although there are alarge proportion of firms having no preparation
for the EVFTA in general, the survey results revealed that at least they
have done some sort of preparation by; setting aside some fund for the
EVFTA implementation, or 20% have prepared for their policy future
by sending proposal, consulting the EVFTA negotiation team, about
a half of survey firms have prepared by seeking information about EU
markets/partners (53%), studying on potential commitments of the
EVFTA (50%), and reviewing potential impacts on their business
(48%), etc.

Figure 14: Firms’ preparation activities for the EVFTA
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Learning more about the reasons for firms’ poor preparation, 65%
of the firms claimed that they have no idea about detail the EVFTA
commitments, 40% of them do not have enough resources or human
resources for preparatory activities, and 35% admitted that they do
not know how to prepare because of receiving no instructions (Figure
15). Other reasons are also mentioned but less popular, for instance:
the respondents reckon that the EVFTA will not affect their business
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(17%); experiences from previous FTAs have proved that there is no
need to prepare (8%), don’t prepare because preparation does not help
(5%), or no preparation from other similar firms (5%).

Figure 15: Reasons preventing firms from preparing for EVTFA
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This above result shows that reasons making firms hardly prepare
for the EVFTA are both subjective (lack of resources) and objective
(lack of information and instructions). Whereas, the later one is not
too difficult to fix, the earlier one takes more time.

2.4. Demands for government supports

The above description indicates an unclear prediction about
the firm behavior in responding to the EVFTA. The firms are highly
expected about the positive effect, but have poor preparation and
also pessimistic about the real business environment and institutional
reform. The preparation of a firm to FTA implementation, in fact,
partly depend on the way by which the government prepares to cope
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with both opportunities and challenges from FTAs. Specific demand
for government supports reflects what the firm really think about the
challenging of FTAs.

In response to the question “As the EVFTA is signed, what do firms
expect from Government agencies?” 78% of the survey firms stated that
they need more practical supports from the government to overcome
challenges raised by the EVFTA and 72% suggested an establishment
of a governmental agency to provide instructions, explanations,
and consultancy on the EVFTA (Figure 16) - an encouraging the
respondents. Firms do not require any protection or subsidies from
the Government but need support and instructions allowing them to
compete on their own in the context of the EVFTA implementation.
Among options of the support, many of them actually are the

mandatories of the government.

Figure 16: The Government supporting measures that firms need
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2.5. Summary on firms’ readiness

In general, the survey data provides some critical findings on
different aspects of firms’ readiness for the EVFTA implementation:

- A large number of firms have awared about the EVFTA, but have
learned very little about that. This is partly due to the confidentiality
of the EVFTA negotiation. On the other hand, it is also the results of
firms’lack of eagerness in studying and preparing for such an important
agreement.

- Vietnamese firms suggest that most challenging constraints to EU
market access is the high standards of product quality, packaging and
style, technical barriers, sanitary standards, market information, and
the preferences of EU customers. These matters are mostly beyond the
EVFTA commitment.

- In comparison with EU rivals in domestic markets, local firms
admit their limitation and weak competitiveness, in terms of capital,
marketing, abilities of setting up linkages, joint-venture/cooperation
with other partners. Two aspects that Vietnamese firms find most
confident in competition against EU competitors in domestic market
are local knowledge of the market, and prices.

- The survey firms showed their optimism and confidence in positive
effects brought about by the EVFTA on their future business. However,
the envisaged impact are not tariff cut, but those closely relating to
institution, such as competition regulations, SOEs reform, trade
defense, IPRs, environment, sustainable development. Experiences
from previous FTAs might make firms suspect the possibility of
realizing expected benefits from tariffs cut.

- A large part of interviewed firms does not have any preparation
for enjoying the benefit and limiting the negative effect. Some have
made some certain preparation but just at primary levels, focusing

on easy and less costly actions. Reasons for such poor preparation are
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both subjective (lack of resources) and objective (information and
instruction shortage).

- Most of the respondents expected to receive certain supports from
the Government when implementing the EVFTA. It is noticeable that
firms do not expected protection or subsidies from the Government
but further supports and instructions to help them to improve their
competitiveness while competing in their international market.
However, a very important point is that firms are lacking belief on a real
reform. They needs more signal from the government about a critical

attempt and real effective adjustment and institutional improvement.



Chapter Four
OVERVIEW THE QUANTITATIVE ASSESSMENT OF THE EVFTA

. OVERALL IMPACTS

Recent literature points out some thorough quantitative analysis on
the impact of the EVFTA to Vietnam economy based on CGE approach.
Such analysis is unable to illustrate the institutional impact, or taking
into account the barriers that may limit the mobility of resources which
assumed in their model. Furthermore, it is likely that different studies
have produced with different prediction. Thought such limitation, the
quantitative outputs of their model reflects the overall trend of the
impacts which can be used to derive the institution implication in this
research'®.

As such, Vietnam probably obtains remarkable benefits from
the FTA. It would help the GDP to grow by 7-8% after ten years.
Specifically, in the “Modest”"® scenario, the income is US$ 2.2 billion

'8To get more information on shortcomings of CGE model, refer to Piermartini and Teh (2005)
' Their estimation is based on three scenarios: the base scenario is defined including
the tariff elimination schedule from some enforced or concluded FTA which Vietnam
participated such as AFTA, ACFTA, AKFTA, AJCEP, AIFTA, AANZFTA, not include the on
negotiation FTA like TPP; the modest and embitious scenarios are specified based on
the tariff elimination schedule with EU that assumed at different levels in according to
the cut in the sensitive list, exemption list, highly sensitive list (see Baker et al, 2014 for
the details).
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and US$ 3.9 billion higher relative to base projection by 2020 and
2025. In the “Ambitious” scenario, the income will go further by US$
0.3 billion (Baker et al, 2014). Using a similar method, the study by
Petri and Phuc (2015) reveals that the EVFTA would create US$
19 billion income for Vietnam by 2025 than in the absence of the
EVFTA (increase by 5.5%), which is smaller than US$ 36 billion from
the TPP.

Vietnam’s exports to the EU are estimated to increase by about 50%
by 2020, which is much higher than without the EVFTA. Moreover,
it will rise further by 2025 as the agreement will take full effect. The
imports from the EU are forecasted to increase considerably in the
period 0f 2015-2028, going up by 43% relative to base scenario in 2020
due to extensive tarift reduction. However, total imports of Vietnam
(from all sources) increase by only 5-6% compared to base scenario
implying a substantial trade diversion effect. It is also forecasted
that the trade deficit will be more serious, due to the import growth
surpassing export growth. In addition, the trade deficit also depends on
investment, import pattern, and also the exchange rate regime which
supposed to be changed. Revenue to budget will be slightly affected,
as the consequence of tariff cut. The revenue from import will be cut
from $355 million to $187 million. It was recommended that such lost
will be compensated by the raise in domestic revenue.

Though the study by Baker et al, (2014) does not analyze impacts
on FDI attraction, itis obvious that Vietnam and the EU have significant
expectation on FDI, as a number of services will be opened to EU’s
investment. But it is not easy to separate FDI impacts of the EVFTA
from that of the TPP.

1. SECTORAL IMPACTS

Some sectors like garments, textiles and footwear will enjoy
highest benefits from the EVFTA. In comparison with the baseline
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scenario, the output of those sectors grow by 15-30% at the cost of
the slowdown in other sectors like forestry, electronic, wood products,
machineries, pepper, chemicals. Since the productivity cannot have
a quick growth in short term, the sectorial restructure in the output
implies a sectorial structure change in resource usage, particularly for
labor and capital.

Output of services and retail industry will also go up, but not
so significantly. Meanwhile, others sectors enjoy the same or lower
growth rate. However, it is noted that in the study by Petri and
Phuc (2015) shows that output of manufacture industries grows
faster relative to base scenario, especially low-tech manufacturing
industries while the service growth will be about 5% lower than in
base scenario.

Agriculture will be affected. For most crops, the growth of output
is slightly lower than usual (Figure 17). Particularly for animal breeding
sector, the production will have to cope with several difficulties due to
recent low productivity. Though exporting a certain amount of pig meat
to the EU, the imported meat (all kinds) from the EU has increased
rapidly in recent years. The EU has advantages in animal breeding and
slide meat (scale efficiency). In addition with high demanding SPS,
the export of those products to EU will not be easy for Vietnamese
firms while they also have to cope with highly competitive products in

domestic market.
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Figure 17: Change in output due to the EVFTA (%)
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It is noted that for an FTA, an important point to examine is the
trade effect of tariff cut. Two kinds of effect are normally discussed,
including trade creation and trade diversion effect. While the earlier
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implies the trade growth due to an increase in the real income resulting
from lower import price, the later reflects the inefhicient allocation of
trade from efficient trade partner outside the FTA to an inefficient trade
partner who participate in an FTA.

Beker et al 2014 find that the greatest trade effect is for footwear
and garments sectors for Vietnam. Fishery and agro-processing also
make some trade gains (Figure 18). The trade diversion effects is also
found sharing a large part for most benefited sectors, reflecting a fact
that trade might be taken away from some partner of EU (e.g. China or
Thailand) to Vietnam because Vietnam would benefit solely from the
duty free access. From Vietnam’s standpoint, this represents additional
trade, while for the EU this represents inefficiencies in the way it sources
its imports. This point indicates the advantage of Vietnam soon when
implement the FTA. It also implies that the benefit from the EVFTA
for Vietnam may be soon deteriorated due to EU also boosting up their
trade negotiation with some competitor of Vietnam in the EU market

such as with Thailand or Malaysia.

Figure 18: The trade impact of the EVFTA
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Source: Beker et al, 2014
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[11. SOCIAL IMPACTS

Recent quantitative studies reveals that the EVFTA creates
favourable impacts on income of the poor. Without the EVFTA, the
country will make progress on poverty reduction, but the FTA will
accelerate the poverty reduction progress in both rural and urban
regions. As such, about 51,900 people will be able to get out of the
poverty as a result of FTA (the ambitious scenario for 2015), the
poverty rate reduction is 0.056%, for urban areas is 0.062% and for rural
areas is 0.054%.

The FTA is likely to be more favourable for urban people than
rural ones in terms of improving their livelihood. And those impacts
will increase in the period of 2015-2025. Disaggregated income data
suggested that while the poor in the urban benefits from higher income
growth in non-farm sectors, the poor in the rural experiences income
grows mainly contributed by farming sectors. The results for GINI
analysis also pointed out that GINI slightly increase.

By region, the impacts in both scenarios forecasted is very similar.
The Central Highlands and Mekong River Delta are the regions
benefiting most from the FTA, followed by the North Central Coasts.
Imperceptible changes are observed in the two most developed regions
(the Red River Delta and the South East region).

Higher output of such female-worker intensive industries as
garment and textile, footwear will improve gender equality because
female workers accounts for the major share in those industries. The
high growth of output may lead to higher increase in wage in those
sectors.

Pollution and environmental degradation are serious problems
in Vietnam. Of interest here is whether an FTA may relocate some of

the polluting industries towards or away from Vietnam. For example,
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the dyeing of fabric can be a polluting activity, so an increase in output
of apparel might conceivably increase pollution if additional dyeing is
carried out in the country. Likewise, tanning of hides and skins to make
leather is also polluting, so an increase in footwear production may
increase pollution if the tanning process occurs in Vietnam.

Unfortunately, with the exception of carbon emissions, data on most
pollutants is not readily available. Emissions are expected to worsen
along with economic growth in the baseline, and the FTA appears to
make virtually no difference to the level. In the absence of changes in
policy or technology, there is no detectable shift in pollution. However,
it is reasonable to expect that an increase in foreign investment would
bring with new technologies that would reduce the energy intensity of
production, so that fewer emission are associated with a given level of
output.

Illegal and unsustainable logging is another environmental
concern. The FTA would seem to have no additional impact on
forestry output or paper products. Fishery sector may be potentially
exposed to environmental impacts as demand of fish fillet may increase
dramatically. However, the fishery sector in Vietnam, particularly for
export, is closely linked to aqua cultural sector, so over fishing and
catching is not a serious problem. These remaining environmental
issues are related to aquaculture, but calculation reveals a minimum
impact of the EVFTA to these issues. Capacity building in such areas
like Good Aquaculture Practice (GAP) is recommended to ensure safe
practices and minimize the risk of unsustainability.
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Chapter Five
INSTITUTIONAL IMPLICATION AND POLICY ADJUSTMENT

As mentioned in the introduction section, the benefit from FTAs
is a conditional benefit. Tariff liberalization brings about great growth
opportunities for several sectors, also requires the mobility of labor
and capital from other sectors due to the low productivity in Vietnam.
Higher growth of export to EU will be at the cost of higher import due
to the problem in suppliers and supporting industries. In addition,
higher growth of export may soon be recaptured by FTAs of EU with
other partners. Under that context, the needs for institutional reform
is in urgency to improve the competitiveness of the economy and
domestic firms as well. Reviewing the commitments in Chapter Two
and subsequent chapters suggest a fact that beside the direct effect
which is the result of internalizing the international commitment of
the EVFTA, many issues remain in the indirect effects, such as Vietnam
needs to improve its institutional policies to facilitate Vietnamese firms
to gain benefit and to eliminate the negative effects from this agreement.
This section discusses three major issues relating to improving
investment environment, competitiveness and business environment
improvement, and the reform in SOEs. All of those are core issues for
Vietnam to obtain the FTA benefit and to assure sustainable economic

long term growth.



318

|| THEINSTITUTIONAL AND POLICY ADJUSTMENT IMPLICATIONS OF THE EUROPEAN UNION - VIETNAM

. THE IMPLICATIONS ON INVESTMENT ENVIRONMENT

1.1. Investment commitments in the EVFTA

Chapter Eight Section II of the EVFTA “Trade in Services,
Investment and E-commerce” and the Annex 8d of the EVFTA provide
details on investment commitments. The combination of those three
issues reflects that both parties are looking for a further liberalization
in investment in previous BITs between Vietnam and EU members.
Before going to a further discussion of the institutional implications,
the nature of investment commitments reflected through three
questions needs to be clarified namely: the concept of an investment,
the investment liberalisation and the investment protection approach
of the EVFTA.

Difference in the concept of investment: Similar to the common
approach in various FTAs and international treaties, the definition
of “investment” in the EVFTA is asset based - a broader definition
than “enterprise based” in the Investment Law of Vietnam. An
investment means every type of assets invested to a territory of
destination. However, in order toberecognized as “investment’in the
agreement, an asset should have the characteristics of an investment
such as commitment of capital or other sources, expectation of gain
or profit, assumption of risks, etc. From that an investment may take
the form:

- Tangible or intangible, movable or immovable property, as well
as any other property rights, such as leases, mortgages, liens,
and pledges;

- An enterprise, shares, stocks and other forms of equity
participation in an enterprise, including rights derived
therefrom;

- Bonds, debentures, loans and other debt instruments;

- Turnkey, construction, management, production, concession,

revenue-sharing and other similar contracts;
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- Claims to money or to other assets or any contractual

performance having an economic value;

- Intellectual property rights and goodwill.

Inshort, “investment” definition based on “asset” inthe EVFTAisnot
coincident to common definition of investment in other circumstances
(namely investment to calculate national income or investment capital
used by economists to reflect production capacity, etc.).

The definition of investment in the EVFTA uses “asset” approach
which associates with obligations, commitments on market openness,
investment liberalization and protection. Objectives of this regulation
are to implement obligations of investment liberalization and removal
of barriers (for example implementing non-discriminatory policies
related to starting business and management, etc.), and simultaneously
to protect legal rights of investors. As such, it is necessary to explain
the need, meaning and rationale of the development of investment
definition based on asset in the EVFTA.

Investment liberalization: Liberalization, market openness,
developing transparent mechanism and better market access
opportunity for investors to different economic sectors in the economy
are of the mostimportant objectives of the EU during the negation of the
EVFTA with Vietnam. However, unlike the “negative list” - a traditional
approach in other FTAs worldwide as well as international investment
treaties that Vietnam has participated in, the approach of “positive
list” has been applied to commitments on investment liberalization in
the EVFTA which focused on regulations of investment liberalization
related to the “establishment” or market access of investors, including:
Setting up or acquisition of an enterprise; and creation of a branch or a
representative office abroad.

Establishment rights mentioned above is consistently applied in
the agreement, and is committed via obligation of non-discriminatory
treatment among investors and removal of limitations and barriers
that may lead to the distortion of trade and international investment.
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In details the EVFTA requires: (1) Non-discriminatory treatment
between domestic and foreign investors (NT), applicable during the
whole investment process, from setting up (market access), operation,
management, conduct, sale or other disposals of an investment; (2)
Non-discriminatory among foreign investors (MFN), applicable
during the whole investment process, from setting up (market access),
operation, management, conduct, sale or other disposals of an
investment; (3) Removal of requirements to be granted investment
registration or preferential treatments (performance requirements).

Removal of limitations on market access, such as the limitations
on the number of firms, the total number of operations or on the total
quantity of output; the participation of foreign capital in terms of upper
bound percentage on foreign shareholding or the total value of aggregate
foreign investment; requirements on legal entity or joint venture that
may perform economic activities; the total number of natural persons
that may be employed in an particular sector in the form of numerical
quotas or the requirement of an economic needs test. This requirement
is based on the principle that firms are allowed to conduct any activities
that are not prohibited by law and state agencies are allowed to conduct
such activities that are permitted by law, legalized and clearly stated in
the Investment Law, Enterprise Law and related guidance documents
of Vietnam.

In short, obligations to liberalize and open the investment market
in the EVFTA are basically similar to commitments on market opening
in other international FTAs and those that Vietnam has participated
(such as the TPP, AANZFTA, etc.).

However, due to the “positive list” approach, the EVFTA has
not reached the highest standard commitments on investment
liberalization. Each Party reserve the right to introduce restriction
measures on non-listed industries and sectors, particular new ones that
may be developed in the future. It is the fundamental distinction that is
“cautiously” approached in the EVFTA.
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Investment protection: The commitments oninvestment protection
in the EVFTA are similar to those in international commitments on
investment that Vietnam has participated and signed, such as Investment
chapter in the TPP, AANZFTA, etc. The agreement requires each Party
to apply minimum standards on treatments on investment. Although
this principle is already provided in recent legal framework of Vietnam,
it is emphasized rather in detail in the EVFTA. For example, it requires
the absence of nationalization and expropriation, except for public
purposesand willbe done through equitable compensation forinvestors.
It is similar to those defined in the law on investment, however, in the
EVFTA, the scope of implementation of indirect expropriation and the
requirement on “market value” of compensation have been added e.g.
the value of land use rights. The EVFTA also permits investors to freely
transfer investment capital or assets out of territory of certain parties.
All transfers of money in accordance with this agreement may be made
in a freely convertible currency at the market rate of exchange on the
date of transfer.

The EVETAallowsinvestorstosuitthe governmentin case ofabreach
of obligations in accordance with the agreement to the international
court of arbitration, using objective, unprejudiced, neutral principles
of dispute settlement; and simultaneously ensure the implementation
of orders issued by foreign arbitral in its territory in comply with the
New York Convention of 1958 for the Recognition and Enforcement
of Foreign Arbitral Awards. This is one of the most important measures
of investment protection, and even more important than investment
liberalization and market access measures in some cases.

Especially, for investment dispute settlement, the EVFTA
includes requirements on an open trial, publishing information and
documents (except confidential ones) related to the dispute for the
public assessment. It also allows any third party (related organizations
and individuals) to participate and express their opinions during the
dispute settlement process.
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Though Vietnam has agreed on the provision that allow investors
to submit a claim against the state to international court of arbitration
in all unilateral, bilateral and regional agreements, the implementation
of commitment on transparently publish information related to the
arbitral proceedings, the participation of the third party, etc. remains
a complex and unprecedented issue in the current legal system. Most
content of the provision has not embedded in traditional bilateral
investment agreements or FTAs that Vietnam has participated; some
requirements even stricter than corresponding ones in the Convention
on the Settlement of Investment Disputes between States and Nationals
of Other States of 1965. Moreover, many obligations of subjects of the
dispute settlement mechanism included in the investment chapter as
well as other chapters also define highly demanding obligations of the
Government (for example: market access, standards on treatment of
investment; expropriation and compensation for losses, etc.).

The EVFTA also include effective safeguard mechanism to prevent
the abuse of rights to claim and ensure the Government’s rights to
appropriately manage and adjust policies for the purpose of public
interest (such as protection of health, safety and environment, etc.).

As such, it is reasonable to affirm high standards of regulations
on investment protection in the EVFTA, which are not far from
international practices that have been commonly applied. Many
commitments on investment protection, particularly those on dispute
settlement mechanism between the State and investors, are fair in
terms of obligations of both the State and investors; simultaneously
appropriate and feasible in terms of the state’s procedural obligations in
handling disputes with investors.

1.2. Institutional implications related to investment commitments

For direct effect: It is well understood that Vietnam has already
had BITs with 21 EU members. In addition, after WTO accession,
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the legal frameworks of Vietnam is timely updated with international
commitment, most recently is the amendment in the Investment Law
and Enterprise Law in 2014. Reviewing and comparing recent legal
investment framework with the EVFTA suggests that most investment
regulations of Vietnam are compatible with the EVFTA, particularly
the commitments relating to investment liberalization and protection.

With the implementation of the EVFTA, Vietnam will not need to
revise the following issues: Commitment on market access (defined in
the Article 2 of the investment chapter); NT in investment operation
(Article 3); Investment liberalization in accordance with the list of
commitments on liberalization of investments (Article §); Performance
requirement (Article 6); Scope of investment protection (Article 13);
Treatment of investment (Article 14); Expropriation, compensation
(Article 16); Payment transfer (Article 17); Subrogation (Article 18).

The reasons for not need revising or amending the recent legal
regulations of Vietnam is that most of those commitments are clearly
defined in the Law on Investment, or in any other law documents,
or simply Vietnam has not defined such issues in the recent legal
framework. As an example, for the issue of subrogation, the recent legal
framework does not define, however, the Civil Code also does not have
any regulation that limits such type of transaction.

The review also suggest some commitments which are not or partly
compatible with recent legal framework of Vietnam. As an example, the
definition of “an investment” defined in the Law on Investment is not
an “asset based”. The combination of the concept investment in that
law and the concept of asset in the Civil Code sufficiently reflects the
definition of “investment” in the EVFTA. Due to the importance of this
definition and the consequences of the difference, there should be a clear
clarification in the document issued for the EVFTA implementation, if
ratified.

There also some other issues that need to be considered such as: the

difference in the definition of shipping companies and public services;
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the scope and principle of investment liberalization; the obligation of
not requiring investors re-selling, re-deciding their investment in some
sectors listed in the Annex NT of this chapter (Article 3); MEN to the
EU investors in relation which other FTAs (Article 4); Commitments in
not breaking the agreements between the government and investors by
exercise of government authority (Article 14); compensation and loses
owning to war, conflicts (Article 15); the NT in the sectors committed
in the EVFTA but not in WTO (Article 3); Commitments in counting
interest of later compensation or indirect exposition (Article 16, recent
regulations do not define this).

In fact, recent legal framework on investment of Vietnam is rather
compatible with the commitments with the EVFTA where some
technical adjustments can be set up by and agreement from NA rather
than revising or amending recent laws or by law documents. However,
the most important thing is the practice by which the commitment
is implemented. Regulatory enforcement of Vietnam is one of most
critical problem. Most implications from the commitment remains in
the indirect effects.

For indirect effect: As Vietnam is at the low level of development, of
which more than 90% of firms are small and medium one, economic
institutions and legislation remains insufficient. As a consequence,
Vietnam would likely be expose to many difficulties and challenges
once the EVFTA in put into practice.

The EVFTA is believed to provide incentives to attract foreign
investment into Vietnam. This opportunity, however, can only be
exploited when investors feel that investment costs are sufficiently
low, investment procedures are transparent and risks can mostly be
anticipated.

Recently, Vietnam has issued varieties of measures to improve
investment processes and procedures for domestic and foreign
investors. The amended Investment Law in 2014, came into force
in July 2015, provides measures to simplify and make the approval
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process of investment projects more transparent. According to Doing
Business Report, the index of starting business of Vietnam in 2016
was improved, six steps compared with that in 2015 (from 125 to
119 out of 189 countries). However, it also reveals that Vietnam has
still had low ranking and the investment environment which are not
being fundamentally enriched. Moreover, there is still a gap between
starting FDI project and the domestic ones. According to PCI (2014),
nearly 65% of FDI enterprises had to wait over a month to complete
investment procedures and start operations while 20% of which have to
wait more than three months to start operations (Malesky 2015).
Although Vietnam has remarkably improved its legal framework to
protect investors, including the foreign investors such as the provisions
defined in the Law on Enterprise and the Investment Law revised in
2014, protecting investors remains a weakness of Vietnam. According to
the Global Competitiveness Index2015-2016, this indicator of Vietnam
scored only 4.7/7 and ranked 100 out of 140 countries. Simplifying the
procedures for settling disputes and enforcing contracts is a possible
measure to enhance investor protection and create confidence of
foreign investors on the business environment in Vietnam. Resolution
No.19 has required the reduction of the time to settle disputes in court
since 2014, to date, the judicial branch has not had any significant
measure to improve the status quo. Vietnam was ranked 74 on the
Enforcing Contract Index with score unchanged from the previous year.
Particularly, on the Quality of the Judicial Processes Index, Vietnam
scored only 6.5/18 which was lower than the average of 7.6 points in
the East Asia - Pacific region. Judicial reform and the improvement of
the quality of the civil and economic court system have long been a
stagnated field and should be treated as a priority if Vietnam wants to
improve its business environment to promote investment and growth.
Commitments on market access and investment liberalization in
the EVFTA also set forth certain requirements for the legal system
related to business conditions. Investment and business conditions
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that have been identified when the agreement comes into force should
be kept predictable and unchangeable, except in order to be more
favourable than specified in the exception list of the EVFTA.

Thus, the future development of the legal system related to
business and investment conditions will be affected by provisions of
the Exception List. This is a significant challenge, particularly when
Vietnam’s legal system and policy framework is under improvement
process. However, if this commitment can be implemented effectively,
Vietnam will be able to develop a transparent foreseeable investment
environment and handle investors’ concern on the unstable and

frequently adjusted legal system simultaneously.

1.3. Solutions to improve investment policy and institutions

Taken into consideration of the above mentioned opportunities
and challenges, the following solutions should be implemented to:

1) Develop a mechanism for the consistent, unified and effective
implementation of commitments in the EVFTA, including
incorporating those commitments into domestic laws, issuing legal
documents to implement commitments on opening services sector,
investment, Government procurement, intellectual property rights, etc;

2) Review, publish and strictly monitor regulations on business
conditions in accordance with the Law on Investment;

3) Develop plans to attract investment and guiding documents for
the effective implementation of policy on attracting investment
selectively and effectively by putting priority on high-tech and
modern-technological industries, large-scaled production projects,
labor-intensive investment projects in rural areas, manufacturing
projects on supporting industry, socialized investment projects in
accordance with regulations of the Investment Law;

4) Develop supporting policies (such as Law on SME support; SME
development plan, etc.) that promote the development of SMEs and



6)

8)

9)
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vulnerable firms due to integration process which also support firms
penetrate to and expand market through such measures as economic
cooperation, trade and investment promotion including the support
to solve concerns and difficulties derived from export markets, etc;
Improve legal regulations to innovate and enhance efficiency
of SOEs by removing and reducing preferential treatments and
support for SOEs; to foster equitization, to improve the model
of ownership representative, the supervision and information
dissemination mechanism related to SOEs in order to ensure that
SOEs will operate based on market mechanism and neutrally
compete with other types of economic ownership;

Strengthen information system and forecasting capacity of labor
market so that education and training organizations will be able to
meet the current or future demand of firms in terms of laborer’s skills;
Examine the mechanism of dispute settlementbetween the Stateand
investors of which procedures shall be transparent and published
to establish mechanism and recognize the implementation of
orders made by courts or foreign arbitrators so that legal rights and
interests of organizations and individuals participating in business
will be protected;

In order to fully exploit the EVFTA’s potential in attracting FDI,
Vietnam should quickly review and simplify all current regulations
oninvestment and business. Complicated, unnecessary and unclear
administrative procedures have discouraged many firms who come
and find investment opportunities. This requires a great political
will and pool of resources to create basic and practical changes in
the coming time which is believed to increase competitiveness of
the economy and attract more FDI;

The government should focus on improving judicial service quality
related to contract dispute settlement and push up the development
of out-of-court dispute settlement services so that investors can be
more confident in investment environment of Vietnam, as well.
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[Il. COMPETITIVENESS AND BUSINESS ENVIROMENT IMPROVEMENT

2.1. Relation of competitiveness and EVFTA

The overall and various aspects of national competitiveness have
been measured and ranked by many organizations, such as the Global
Competitiveness Report (WEF), Doing Business Report (WB),
Economic Freedom Index (Heritage Foundation), the Worldwide
Governance Index by the WB etc. A general point to note is the
competitiveness of Vietnam is far behind (Figure 19), particularly to
some ASEAN countries. As an example, the institution of Vietnam
is ranked 85/140 countries in 2015, considerably below ASEAN
4, even below Laos (71/140). The sub-index on technological
readiness, business sophistication, innovation which are key factors for
competitiveness are all lower than that of ASEAN 4. Strategically, the
FTA implementation will create more opportunities for Vietnam to

improve indicators related to national competitiveness.

Figure 19: GCI Ranking
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The simplification of customs procedures and trade facilitation
under the EVFTA’s commitments also has favourable effects on the
improvement of “Goods market efficiency” pillar (according to the
approach of the WEF). Currently, Vietnam’s rankings of sub-indicators
of the “Goods market efficiency” are very modest. For example, the
ranking of prevalence of NTBs and burden of customs procedures is
100/140 and 90/140, respectively (Figure 19).

The EVFTA will promote the expansion of market size, one of
major sub-indicator indicators of the Global Competitiveness Index
(GCI). Particularly, according to MOIT, annual exports of Vietnam will
increase by 4-6% more than the as usual scenario®. With the EVFTA,
“foreign market size” of Vietnam will be expanded due to higher export
value, thus the “Market size” will expand. Vietnam ranked 33 out of 140
economies in terms of “Market size” in the GCI 2015-2016, in which
the ranking of the sub-index of “Foreign market size” is 25/140.

With the implementation of EVFTA, Vietnam will commit to
remove the tariff for EU goods, consequently, scoring and ranking
of the “Trade tarift” indicator will be improved. Simultaneously, the
EVFTA will create more opportunity for Vietnamese consumers to
choose suitable goods, thus the sub-indicator “Quality of demand
conditions” will be enhanced. As the result, it is reasonable to expect
the improvement of the “Goods market efficiency” pillar, leading to
higher ranking of Vietnam’s competitiveness.

From export side, tarift cut by EU will provide Vietnamese goods
with more price-advantage compare with others like Middle East,
China, some ASEAN economies who have yet involve FTA with EU.
Competitiveness over other future FTA partners of the EU such as
India, Malaysia, Brazil, etc. will be maintained, and the risk of “biased
decentralization”willbe minimized (Dordietal. 2014). These advantages
will contribute to the improvement of Vietnam’s competitiveness index.

2 Available at http://news.zing.vn/Chinh-thuc-ky-ket-FTA-Viet-Nam--EU-post606527.html.
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The Table 4 below sumarries the connection between the EVFTA and
sub indicators of GCI.

Table 4: Summary of the impacts of the EVFTA’s on PCI

EVFTA Opportunity to improve competitiveness

Trade of goods Pillar 10 “Market size”, GCI
Pillar 6 “Goods market efficiency’, GCl

Customs and trade | “Trade across border” indicator, Doing Business
facilitation Pillar 6 “Goods market efficiency’, GCI
“Documentary compliance and clearance (customs), LPI

TBT and SPS Pillar 6 “Goods market efficiency’, GCI

Trade of services Pillar 5 “Higher education and training’, GCI
Pillar 12 “R&D innovation’, GCI
Pillar 8 “Financial market development’; GCI

Pillar 9 “Technological readiness”

Commitments on “Labor market regulation’, Doing Business

labor Pillar 7 “Labor market efficiency’, GCl

Source: Authors’ compilation

Note: GCI: Global Competitiveness Index; DB: doing business; LPI: Logistics Performance Index

2.2. Custom procedures and trade facilitation

The EVFTA does nothave specific chapter for these issues. However,
the implementation of the commitment in some areas such as trade
facilitation, customs procedures, non-tariff procedures, labor etc., can
indirectly help to improve the business environment of Vietnam. In the
EVFTA, commitments in customs and trade facilitation are presented
in Chapter S and Chapter 20 - Protocol on Administration Cooperation
in Customs. Those chapters capture commitments on customs, trade
facilitation, supporting in customs, and co-operation between customs
of the two parties. Most of those commitments are supposed to be
implemented immediately once the agreement has effect.
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Vietnam is a member of Kyoto Treaty for custom simplification and
harmonization. The country has had carried out critical improvement
in this issue to compliance with such commitment. Most of the related
commitment in the EVFTA is inherited from Kyoto Treaty. The law
on Custom also was revised in 2014. So in fact there is a very high
compatibility between recent legal framework and the EVFTA.In
detail, the following issues will not need to be revised: pursuing custom
procedures, including the procedure at evaluating the custom, in line
with standards defined in Kyoto Treaty; Commitment on facilitating
and effective support for transit and transshipment (Article S, 6),
customs broker, pre-shipment inspection, review and appeal, relation
with communities, transparency in custom procedures (Article 15).

From custom aspect, Vietnam already satisfied almost all
commitments, the only one remained is the Provision 1, Article 5 about
prioritized enterprises. As such Vietnam has to ensure the transparent
and effective procedures for privileged enterprises, however, the ceiling
limit for export of those enterprises in Vietnam is set rather high
that makes it more difficult for SMEs. The EVFTA also requires the
effectiveness of this mechanism implementation which is rather weak
in Vietnam.

Regarding the inspection of customs authorities, preliminary results
suggests that the regulations from such authorities have yet entirely
satisfied the commitment in the EVFTA, including at least three groups
of commitments: application of modern custom techniques (risk
assess, post-clearance audit methods in order to simplify and facilitate
the entry and release of goods); custom fee and charges (Provision 1,
Article 10): not higher than average level, or not based on the value of
goods.

Though the above review provides a rather optimistic perspective
from the government in terms of facilitating the competitiveness
and business environment, the problematic issues of Vietnam is the
regulation in the implementation - it implies that the indirect effect of
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the AVFTA is much larger than the direct pressure from revising and
amending legal frameworks for this issue. The section below provides
the assessment from the index approach which may help further clarify
the possible impact of the EVFTA in this issue.

The implementation of commitments on customs and trade
facilitation in the EVFTA will open chances for Vietnam to improve
some indicators related to competitiveness, including: trade across
border (of the WB), goods market efficiency (of the WEF); and
Logistics Performance Index (of the WB). According to the report
Doing Business 2016 (WB, 2016), Vietnam’s ranking of the trade across
border index is 99/189, of which necessary time to export and import
is 147 and 177 hours, respectively (including 140 hours and 170 hours

spent on customs procedures and sectorial management, respectively

(Table S)).

Table 5: Time for export and import procedures and ranking

Ranking Time to Time to Domestic
export (hour) | import (hour) transport (hour)
Malaysia 49 30 34 12
Philippines 95 114 168 4
Singapore 41 16 36 2
Thailand 56 62 54 2
ASEAN 4 60 56 73 5
Vietnam 99 140 170 7

Note: a time spent at customs authority and sectorial management (hour)

Source: Doing Business, WB 2016

According to the EVFTAs commitments on customs and trade
facilitation, Vietnam will simplify, modernize and synchronize customs
and specific management data and procedures, apply risk assessment
and shift to post-inspection instead of pre-checking for customs
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clearance, implement information technology, connect and exchange
information among firms, customs and other specific management
authorities. These commitments will reduce time and cost for export
and import documentary compliance. A study by Olin McGill (2014)?,
if time to comply with customs procedure reduces by 1 day, Vietnam
can save USD 1.6 billion. As a result, the trade across boarder index
of Vietnam will improve, consequently strengthening the business
environment and the national competitiveness; accelerating the
progress to achieve the average level of ASEAN-4 as specified in the
Government’s Resolution No. 19 on improving business environment

and competitiveness.

2.3. Some other aspects

Commitments on customs and trade facilitation of the EVFTA
enable Vietnam to improve the Logistics Performance Index (LPI)
of the WB. According to the overall ranking of LPI 2014, Vietnam’s
competitiveness in terms of logistics rank 48 out of 166 countries, of
which the ranking of customs documentary compliance and goods
clearance is 61. Thus, the implementation of customs and trade
facilitation commitments will improve customs indicator, and increase
Vietnam’s ranking of LPI.

The implementation of TBT and SPS (discussing in Chapter Seven)
measures would definitely affect the “Goods market efficiency” pillar
(under WEF’s approach to competitiveness), but there is insufficient
evidence to identify whether those outcomes are negative or positive.
However, under commitments between Vietnam and the EU, Vietnam
imposes few technical barriers or modest requirements for imported
goods from the EU and, simultaneously, Vietnam’s promotion to
implement international standards for TBT requirements and its

21 http://english.viethamnet.vn/fms/business/114092/businesses-applaud-customs--
decision-to-simplify-procedures.html.
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commitment to recognize the EU’s labels and COC will facilitate
exportation of goods from the EU to Vietnam’s market. Thanks to these
factors, tariff barriers from Vietnam will be reduced, thus leading to the
improvement of the “Goods market efficiency” pillar.

Contribution of commitments on education services is likely to be
significant. More favourable conditions for EU’s investors to provide
secondary and higher education services, education for adults and
other education services (such as language training) will offer more
diversified and high-quality educational options with EU’s standards,
consequently creating opportunity to improve some sub-indicators
of competitiveness index, including: secondary education enrollment
rate, tertiary education enrollment rate, quality of education. Currently,
Vietnam is at the bottom half of the “Higher education and training”
ranking table (95 out of 140), in which the position of the three above
mention sub-indicators is 96, 87 and 78, respectively.

Opening Vietnam’s market to such services as professional, R&D,
construction and other related engineering services will improve the
country’s “R&D innovation” pillar, of which some sub-indicators will
be directly benefited, including: capacity for innovation (currently
ranks 81/140); quality of scientific research institutions (95/140); and
availability of scientists and engineers (75/140).

Vietnam has committed to promote trade facilitation for EU’s
investors in financial services (including insurance and related
services, banking services and other financial services, stocks). The
implementation of these commitments will result to the improvement of
Vietnam’s “financial market development” pillar, and directly affect such
sub-indicators such as: availability of financial services, affordability of
financial service, financing through local equity market, and venture
capital availability. Vietnam currently ranks at the bottom half of the
ranking table, and the one sub-indicator is placed at very low position.

Commitments on opening trade of telecommunication services are
expected to enhance Vietnam’s “Technological readiness” pillar (currently
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rank 92/140) thanks to positive impacts on the “mobile broadband
subscription” sub-indicator (currently placed at 83 out of 140).

The EVFTA is classified as a new generation FTA relative to others
that Vietnam has signed. Previous FTAs include average standards and
mainly focus on tarift reduction, opening services market but not over
WTO commitments. In the EVFTA, other issues are included, such
as: investment (in both manufacturing and services), SOEs policy,
government procurement, environment, etc. Having discussed above,
the EVFTA will create obvious opportunity for Vietnam to improve its

competitiveness. In details:

1. INSTITUTION IMPLICATIONS FOR SOEs REFORM

3.1. Commitments on SOEs

The commitments for SOEs are explicitly presented in the Chapter
10 of the EVFTA and implicitly and distinctly in other chapters such
as government procurement and investment. The chapter is not only
committed on SOEs but also the monopolies, privileges companies
(hereby SOEs). It is noted that the EVFTA does not prevent any party
from establishing or maintaining SOEs or designating or maintaining
monopolies or from granting enterprises special rights or privileges
but it expressed the non-discrimination and commercial consideration
when purchasing or selling goods/services, transparency in the
information of SOEs, ensure regulatory bodies not accountable in
SOEs, for SOEs those fall into the scope of this agreement, they are not
required or encouraged to be inconsistent with this agreement.

For non-discrimination and commercial consideration, this is
the principle since Vietnam joined WTO, therefore already defined
in recent regulations of Vietnam. The law on competition (Provision
3 Article 3) specified this principle rather clearly. Also by laws, other
principles relating to transparency or the intervention of regulatory
bodies is ensured, so it is compatible in general with the EVFTA.

335



336

|| THEINSTITUTIONAL AND POLICY ADJUSTMENT IMPLICATIONS OF THE EUROPEAN UNION - VIETNAM

Incompatible regulation remains in the definition of SOEs. The
definition of SOEs is broader than what is defined in Enterprise Law
2014 (Provision 8 Article 4) where only firms with 100% state owned
capital is defined as SOEs. In the EVFTA, SOE:s is not only defined by
capital owned (more than 50%), but the way to make strategic decision
of SOEs, or the proportion of personnel in SOEs (the government
appoint more than half of board of director).

Similarly, the definitions relating to “enterprise granted special
rights or privileges”, “designated monopoly” regulated in the Article 1
of the EVFTA are not explicitly defined in recent Law on Enterprise,
Law on Investment or Law on Competition, Commercial Law. As an
example, in the EVFTA, “designated monopoly” is defined rather broad
“an entity engaged in a commercial activity, including a group of entities or
a government agency, and any subsidiary thereof, that in a relevant market
in the territory of a Party is designated as the sole supplier or purchaser
of a good or service, but does not include any entity that has been granted
an exclusive IPRs solely by reason of such grant”. In recent regulation of
Vietnam, there is no such concept, but the concept “state monopoly”
which is defined in the draft of a decree which is issued and in the
Article 11 of the Competition Law.

The annex of this chapter in the EVFTA is novel for Vietnam. It
defines a set of exceptions, including the case of restructuring SOEs,
social and public purposes. In addition, at least seven SOEs or group
of SOEs with specific activity will not be regulated in accordance with
the Article 4 of the EVFTA (non-discrimination, and commercial
consideration).??

In fact, the direct adjustment to comply the EVFTA is not many
but the definition of SOEs is handful. However, as mentioned, the
enforcement and the implementation or the mechanism to ensure
the implementation the recent regulations as well as the EVFTA

2 PVN, EVN, VINACOMIN, SCIC, DATC, Vietnam Airline, SOEs in publishing, printing.
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commitments is more problematic for Vietnam which may violate the
principles of fair competition, non-discrimination and commercial
consideration. It needs more attention from the government on the

enforcement and the effectiveness of the regulations on SOEs.

3.2. Current institutions and policy on SOEs in Vietnam

After almost 30 years of reform, Vietnam has developed a legal
system that tends to be consistent and equitable for SOEs, domestic
private firms and foreign firms. From a profound discriminatory
legal system, which provided more favourable to SOEs to access to
important resources such as labor, land, and capital the legal system
has gradually improved towards providing more equal environment
between SOEs and private firms. The Law on SOEs was unified with the
Enterprise Law, which used to be for private firms, to become a unique
law for enterprises in Vietnam in 200S. Currently, the Law on Credit
Institutions, Land Law, Labor Code and related documents reveals that
there are no discriminatory treatments or unfavourable regulations
for any types of firms. In general, except from some exceptions, the
discriminatory treatments by ownership of firms are not subjected to
the current legal system. In more detail, the flowing sections provides
some insights about the legal improvements for the operation of SOEs.

3.2.1. Fair competition between SOEs and other firms

According to the Law on Competition, Commerce Law, Civil Code
and by law documents, SOEs are subjected to common regulations
on competition and anti-monopoly. Legal regulations on dissolvent
and bankruptcy in Vietnam are commonly applied to all types of
firms, regardless of SOEs or private ones. Since mid-2010, all SOEs
transformed to joint-stock and limited liability companies like private
ones. State owner will take legitimate responsibility for debts and other
assets obligations of the company within the scope of its contribution
to charter capital. The Enterprise Law, Investment Law, Commerce
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Law and some related legal regulations provide provisions on starting
business, registration, prohibition, list of limited/conditional business.
These regulations are, in principle, not differentiated between SOEs
and non-state ones.

In trade relationship, the legal system ensures the principle of
freely contractual participation. SOEs and other types of firms have full
rights to find, sign and conduct business contracts with other business
partners and are subjected to common regulations on contractual
dispute settlement. There are no ownership-based differentiated
treatments in legal regulations and policies on domestic trade, export,
import, domestic circulation of goods and services, business products
of firms, etc.

State management in terms of investment respects firms’ right
to do business, to invest and take legitimate responsibility. The state
management is performed based on project basis instead of economic
ownership, focusing on creating favourable conditions and support to
promote investment of firms. In accordance with legal regulations, SOEs
and private firms have similar rights to conduct development investment,
including infrastructure utilization and construction in compliance with
regional, sectorial plans approved by the state; to take own investment
decisions in line with legal regulations on investment; to use equity and
assets for the purpose of capital contribution to other firms.

3.2.2. Market base/commercial consideration

Concerning the principles to operate base on market principles
which somehow relates to “commercial consideration principle” in the
EVFTA, and the relationship between the government and SOEs, in
general, the scope and magnitude of the government intervention to
SOEs have been fundamentally adjusted to be more consistent with
international practices.

Similar to other firms, SOEs are subjected to state financial
management. Regulations on tariff, fees, charges, corporation
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finance, accounting, auditing, and prices have been commonly
applied to all types of firms, regardless of ownership. The right of free
purchase - selling of goods and services is governed by a common
legal framework. Current legal regulations allow firms to set market-
based prices, except goods and services that are subjected to the price
control of the state.

In terms of purchasing-selling price of goods and services, many
SOEs produce and supply goods and services that are subjected to the
state’s price control via provisions of the price law, including “goods and
services of state-monopoly” (Article 10). However, there is no legal
documents that fully, consistently and clearly describe content of the
list of controlled ones.

Meanwhile, the current legal documentary system has paid
inappropriate attention to institutionalize measures on price
intervention in “SOEs monopoly” industries. Price setting regime
of SOEs in such industries like electricity, petrol, housing and land
is not compliant to market mechanism. Instead, the regime consider
the average cost for a long period of time, which relies on unreliable
accounting costs. Nominally, price of petrol and oil should be
decided based on market development in associated with the state’s
management since 2008. However, this policy is unachievable. Review
of Decree No. 83/2014/ND-CP on trading of oil and petrol (enforced
since 11 November 2014 and replaced Decree No. 84/2009/ ND-CP)
reveals insignificant changes of price setting mechanism of petrol and
oil. Though the right to set price has been assigned to firms, the state

still involve to price adjustment process.

3.2.3. Market and resource accessibility

As mentioned, in the EVFTA, Vietnam committed that SOEs will
not receive differentiated treatments, and the government will provide
subsidies to SOEs based on transparent principle and only for the
purpose of implementing public policy. In practice, the Governmental
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management and operation of SOEs has been inconsistent with those
commitments. It reflects in the following:

- Market access: SOE:s still enjoy favourable treatments to access to
important markets. Currently, SOEs holds monopoly or controllable or
dominant status is such markets as mining, petrol, telecommunication,
credit, energy, etc. In practice, SMEs and private ones hardly access
those market due to strict requirements for market access, of which
only SOE:s are able to satisfy, if not the former are hardly to compete
with SOEs due to their existing competitiveness in those industries.

- SOE:s enjoy preferential treatments to access to borrowings: All
firms are allowed to attract capital and borrowings via issuing corporate
bonds; loans from commercial banks and credit institutions, borrowings
from overseas with or without guarantee by the Government; on-
lending from the government’s borrowings from overseas, loans from
organizations and individuals by economic contracts.

However, in practice, SOEs seem to receive more preferential
treatments to access to borrowings relative to other types of firms.
According enterprise survey 2012, SOEs accounted for less than 1%
of total number of firms, but share 37% of credit provided by formal
finance system. Similarly, 796 SOEs (100% stated owned) owned VND
1,723.5 trillion in 2013 (equal to 48% of GDP) of which 108 state
corporations owned VND 1,514.9 trillion (42% GDP)?.

This situation comes from four main reasons: (1) Commercial
banks offers easies credits to SOEs due to providing loan to SOEs is de
facto believing that the risky less than the private firms; (2) SOEs are
more advantageous to access oversea loan**. Though the Law on Public

2 Report No. 512/BC-CP of the Government presented at the meeting of the NA held
in the ending 2014

2 The Report of the Government presented at the meeting of the NA held at the
ending of 2014 reveals that total outstanding of corporation and economic groups
attained VND 325,936 trillion, of which on-lending from ODA of the Government was
VND 125,061 trillion; foreign borrowings guaranteed by the Government was VND
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Debt Management clearly specifies the cases which will be granted
guarantee by the government, many projects under such regulations
are large scale projects such as mining, electricity, energy industries,
etc.”® which operated by SOEs; (3) Some SOEs are allowed to access
the investment capital from the state budget; (4) Many SOEs are more
favourable in accessing to land which will be used to be collateral for
their future loan from banking system.

122,543 trillion; and the remaining was self-managed borrowings of corporations and
economic groups. Firms that owes large-scaled foreign borrowings includes mother
company of such economic groups/corporations as Vietnam Electricity (VND 114,577
trillion), ty déng, Vietnam Coal-mineral corporation (VND 17,653 trillion), Vietnam
Airlines (VND 29,205 trillion), Vietnam Qil and Gas Group (VND 17,147 trillion), Airport
Corporation of Vietnam (VND 8,522 trillion). Meanwhile, according to the Department
of Debt Management (Ministry of Finance, by 31 October 2013, accumulated value of
the Government’s guarantee for projects financed by foreign borrowings and bond
issuance attained USD 15.38 billion (nearly VND 308 trillion); of which 80 projects remain
be responsible to debt repayment; and 20 projects had completed its responsibility for
debt repayment. Guarantee for bond issuance for the purpose of debt rollover in the
case of Vinashin only accounted for 4.08% of total debts; the remaining are for seven
airlines projects (accounting for 1.87%), 17 cement projects (8.96%), 49 power projects
(53.68%), seven petrol projects (nearly 5%).

% For example, provision 2, article 33 of the Law on Public Debt Management clearly
specifies that prioritized subjects to receive Government guarantee are programs and
projects that “apply high-technology; or those on such industries as energy, mineral
exploitation and process, or manufacturing of goods and supply of export services that
in line with the country’s socio-economic development orientation”. This regulation
obviously directs toward large-scaled projects of PVN, EVN, Vinocomin, etc. In another
example, provision 2, article 24 of the Law on Public Debt Management defines
conditions for on-lending to firms, including the condition of “not suffering from loss in
the late three consecutive years”. However, there is an exception related to “losses due
to implementing certain policies” In practices, “losses due to policy implementation”
only occur in some special SOEs, including corporations and economic groups that sell
products and services that are subjected to the State’s prices control/management,
particularly EVN.
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3.2.4. SOEs and government procurement

Procurement of SOEs has basically excluded from government
procurement for many years, at least as stated in legal regulations. The
government does not consider SOEs as a special instrument to be in
charge of procurement activities. Some SOEs may participate into
government procurement process but shall comply with pure economic
interest, legal regulations on bidding, and neutral competition with
other types of firms. In practice, some large-scaled Government
procurements was undertaken by other types of business rather than
SOEs, specifically prestigious and highly competitive foreign firms.

3.2.S. Inhibiting the intervention of government

The intervention of the government to SOEs operation has been
attenuated significantly in association with the increasing restructuring
and equitization of SOFE’s. It facilitates a full market economy and force
SOEs operation to comply with international practices. This process is
said to help Vietnam reduce the risk of violating NT principle defined
in the EVFTA.

3.2.6. Hard budget constraints and weakness of financial discipline

Regulations on firms and SOEs in particular has strictly identified
budget and financial disciplines imposed on SOEs. However, the
implementation of those regulations is not consistent with specified
principle of hard budget constraints reflecting in three issues: (1) many
SOEs break principles of hard budget constraints but are not subjected
to any punishment: Inefficient investment, biased procurement, and
loosening expenditures management resulted in losses. In addition
the government also lacks of timely and appropriately monitoring,
supervising. This phenomenon remains in many SOEs in Vietnam.
Consequently, debt has been much higher than owner’s equity, leading
to the risks and financial instability; (2) a number of SOEs have
been favoured in receiving support in such forms as tax exemption
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and rescheduling. Many corporations are supported in terms of debt
repayment in such forms as freezing, rescheduling, reduction, and
writing off. In some cases, the government assigned other SOEs and

financial institutions to repurchase or transfer debts; to swap debts for
equity.

3.2.7. Compliance to international practice

Compliance with international practice of SOEs is encouraged
in the EVFTA (Provision 1, Article S). In general, the governance
framework of SOEs in Vietnam is partly compliant to principles defined
by OECD (2005) “Framework for legislation and management of SOEs
shall ensure a level playing field for fair competition between SOEs
and private firms in order to prevent market distortions”. Summary of
Vietnam’s compliance to specific principles is presented in Table 6.

Table 6: Compliance of Vietnam on SOEs

(OECD | Assessment of current situation in

Vietnam

International practices
Principles, 2005)

The State’s should

ownership Basically incompliant:

be clearly separated from other
functions that may affect operating
of SOEs, especially
market regulating function.

conditions

Pursuant to Decree No. 99/2012/ND-CP,
State management authority (market
regulating authority) remain owners of
SOEs, though several attempts to solve
this problem, this is still the most difficult
in SOE reform.

Government should simplify and

and legal
which  SOEs
operate. The legal framework should
allow creditors impose pressure on

rationalize practices

framework under

recovering debts and bankruptcy
procedures.

Partly compliant:

SOEs are subjected to the Law on
Enterprises and Law on Bankruptcy.

In practice, SOEs are hardly to be bankrupted
Thereareplenty of speciallegal documents
related to one-member limited liability
company owned by the State which
provides too many exceptions.
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Any obligations and responsibilities
of SOEs related to public services
that are beyond of recognized
standards should be clearly defined
by laws and legal and regulatory
documents. These obligations and
responsibilities should be disclosed
to the public and associated costs
should be transparently paid.

Basically incompliant:

The function of “an instrument to stabilize
the macroeconomic”is not clearly defined.
Business function and associated costs
of and payment for this function are not
clearly separated from political-social
ones.

SOEs
recognized

are not exempted from
regulations and
practices. Related parties, including
competitors, have rights to claim
and be treated fairly in case of the

breach of their legitimate rights.

Partly compliant:

There remains several specific regulations
onprice,personnelissues,implementation
of regulations on insolvency, bankruptcy,
debt settlement, etc.

Legal framework and regulations
allows SOEs adjust capital structure
in a flexible manner if necessary in
order to achieve their targets.

Partly compliant:
SOEs are not fully self-controlled to adjust
state-invested capital structure.

SOEs should satisfy competitive
conditions on financial results. The
relationship between SOEs and
state-owned banks, state-owned

financial institutions and other
SOEs should be based on purely

commercial grounds.

Partly compliant:

Legal and regulatory regulations do not
mention any discriminatory treatments.
In practice, SOEs are more favoured
to access to financial resources; to be
guaranteed by the State when borrowing
or accessing to financial resources or to
receive trust loans.

Government should develop and
issue ownership policy that clearly
define general objective of State
the State’s
corporate governance of SOEs and

ownership, role of

methods to implement ownership
policy.

Partly compliant:

Ownership policy has been issued, but
different
inconsistent and unclear.

scattered across ministries,
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Government should not participate
in daily management works of
SOEs, and allow fully self-controlled
performance of SOEs in order to
achieve targeted objectives.

Partly compliant:
SOEs
perform their duties (as regulated by laws).

Basically, are autonomous to
However, in some certain circumstances
purchasing, they are not
autonomous (for instance, selling coal and

such as

gas for the electricity industry, etc.)

The State should allow director
board to perform their duties and
respect their autonomy.

Partly compliant:
this  principle
implemented. However, there is no clear

Basically, has been
personnel policy of SOEs (still regarded
as “managerial official”’) which somehow
similar to governmental staff. Prime Minister,
ministry minister keep right to promote and

deciding key personnel of SOEs.

The implementation of ownership
policy should be clearly defined in

Incompliant:
This principle is not implemented in

corporate governance of SOEs. This | Vietnam.
may be in such form as establishing

a coordinating body; or centralizing

state ownership.

Coordinating agency/owners of | Incompliant:

SOEs should take responsibility
to people’s representative bodies
such as NA; and clearly identify
relationship with related state
agencies,  including

auditing body of the state.

supreme

This principle is not implemented in
Vietnam.

The State with its status of positive
should
ownership based on

owners, implement its
legislative

structure of each enterprise.

Partly compliant:

In general, ownership agencies of SOEs
(ministry/prime  minister)  has
and legally performed their rights as

fully

shareholders in joint-stock companies,
members of limited liability companies

based on their state-invested capital ratio.

Source: CIEM (2014)
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3.2.8. Privatization/equitization

The EVFTA does not have explicit commitments on this issue,
however, to ensure the full implementation of its commitment for
Vietnam this issues become importance. The program to equitize and
diversify ownership of SOEs has basically complied with commitments
on transparency and publicity of Vietnam with the WTO members
and other partners. In the implementation process, equitization and
ownership diversification of a SOEs shall be published in the mass
media. Related to SOEs equitization and sale, the common measures
are public auction/bidding. In case of direct sale of SOEs, the selling
price will be announced when the selling process finish.

As a summary, although the EVFTA does not have many direct
implication to revising and updating legal framework for SOEs in
Vietnam, the effects remain in the implementation of the commitments.
In other words, the implication is not only to revise the concept of SOEs
in the legal document but the way by which the government behave
to SOEs and other firms in practice. It would be critically challenging
for the government to generate an equitable business environment to
all type of firms, limiting the administrative intervention to the usual
business of SOEs or applying hard budget constraint to them, or
to ensure the compliance of international practice. The reason is the
reluctance of the government and line ministries in pushing up the SOE
reform. However, the underlying reason might remain in the benefit of
doing so which is out of the scope in this research and need further
analysis.



Chapter Six
IMPLICATIONS FOR CROSS-CUTTING ISSUES

Three issues discussed in Chapter Five are jointly reflecting the
“new generation” nature of the EVFTA which are said going beyond a
usual trade agreement and leads to remarkable institutional and policy
implications of this agreement. The EVFTA, however, also contains
other commitments not less important that the compliance will secure
the overall success of the EVFTA not only in term of international
trade, investment attraction or the SOEs reforms, but also changing
the nature of the economy. The conclusions from previous chapters
indicate that in association with the direct revision of regulatory
documents to fit with the EVFTA’s commitments, the indirect effects
come from the demand for further reform to obtain greater benefit
and to limit negative effect is substantial. Six cross-cutting issues
discussed in this chapter provides further institutional implication of
the EVFTA and clarifies further the “beyond the border” nature of this

new generation trade agreement.

|. MARKET ECONOMY AND ECONOMIC RESTRUCTURING

The signing of the EVFTA does not mean the EU will

automatically recognize Vietnam a “market economy”. Since 2000,
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there have been 57 countries’® who are granted market economy
status (MES) for Vietnam. Unfortunately, large trade partners of
Vietnam (except those in Asia like China, Korea and Japan) is yet to
have. The benefit of being granted MES is rather obvious. For trade
dispute settlement, the main implication of non-market economy
status (NME) in anti-dumping proceedings is the possibility to use
other methodologies to determine the normal value of the good,
instead of using domestic prices to compute the dumping margin. In
general, NME methodologies to calculate normal value have proven
to lead to higher anti-dumping duties.

The EU and US have yet recognized the MES for Vietnam. And the
lesson of China suggested that after a certain of time (12 years) accessing
WTO does not mean the MES will be automatically granted. China
has still in legal debate with the US and the EU for this issue, though
expected to be granted MES in 2016”. GATIT and Anti-Dumping
Convention in WTO does not provide black and white criteria for this,
instead, giving a rather general guidance. Among WTO members, there
is also no consistent set of criteria. Though, normally a common criteria
is the less intervention of the government to the economy and business
operation of enterprises.

The Anti-dumping Code of EU provides five criteria for
an exporter to be granted MES including: (1) a low degree of
government influence in the allocation of resources and in decisions
of firms, (2) an absence of operation distortion of the privatized

% Data up to the end of 2015, including China, India, nine ASEAN members, Russia,
Veneduena, Ucraina, Chile, Angola, Australia, Newziland, S.Korea, Nicaragua, Achentina,
South Africa, Belarut, Parama, Mozambique, Srilanca, Pakistan, Japan, Cadacxtan,
Armenia, Sweziland, Licstenstein, Norway , Iceland, Bangladesh, Mongolia, Haiti, Serbia,
Xaayszxxen, Namibia, Congo, Arab, Urugoay, Maroc, UAE, Oman, Xudan, Va-nua-tu, Fiji,
Etiopia, Afghanistan, Tanzania, Coast Ivory, Tadikitxtan, Beenin, Nepan, Angieri.

2 http://www.moit.gov.vn/vn/tin-tuc/6584/the-gioi-chia-re-trong-viec-trao-quy-che-kinh
-te-thi-truong-cho-trung-quoc.aspx.
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economy, (3) the effective implementation of company law with
adequate corporate governance rules, (4) effective legal framework
for the conduct of business and proper functioning of a free-market
economy (including intellectual property rights, bankruptcy laws,
etc), and (S) the existence of a genuine financial sector (Laura
Puccio, 2015).

Obtaining MES from the EU is, obviously, facilitates Vietnam
to eliminate the loss from the trade disputes with this partner. In
that sense, the EVFTA provides a rather clear direction for Vietnam
to improve its situation. Article 3, Article 10.1 the Chapter on
Competition encourage each party to comply their own competition
law which are applicable without discrimination and limited subsidies
which may distort the market. Similarly in the Chapter on trade in
service and investment, the intervention of the state to private business
is inhibited (see more in previous chapter, section I, or in the Chapter
on Intellectual Property Right from the see section below). Especially,
the chapter on SOEs and privileged enterprises, the “commercial
consideration” principle is extensively applied in many cases (see
Chapter Six, Section I1I) which contribute to limit the intervention of
the government into the market.

However, like other issues abovementioned, the question for
Vietnam is the effectiveness and enforcement of its regulations.
The quality of economic governance has yet to achieve high quality
and efficiency. Recently, according to the World Bank’s Governance
Indicators, the Government Effectiveness Indicator of Vietnam is
52.4/100 and the Regulatory Quality Indicator only at 30.3/100.
Vietnam’s score has not seen much improvement and is currently

lower than several countries in Southeast Asia such as Thailand (65.9

Bhttp://www.europarl.europa.eu/RegData/etudes/IDAN/2015/571325/EPRS_IDA(2015)
571325_EN.pdf.
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and 62 respectively) or Malaysia (83.7 and 76)*. Meanwhile, the
Provincial Competitiveness Index (PCI), a measure of governance
quality of Vietnam in general and provinces in particular has improved
slowly. The index is fluctuating around 55/100 (Malesky, 2015). The
PCI survey also points out that the stability and transparency of the
institutions and policies in Vietnam are inadequate. Moreover, there
is a significant proportion of firms stated that they have difficulty in
understanding and complying with recent regulation system which
are said unpredictable and enforced poor at both central and local
levels.

Regarding to resource allocation aspect, a barrier in allocating
production resources now is the shortcomings in allocating and
transferring lands. For industrial production lands, land allocation is
virtually reliant to the state’s administrative decisions. For agricultural
production lands, scale of land usage and land use right transfer is
restricted, leading to difficulties for accumulating land and large
investment in agriculture. Therefore, the government needs to lift
some basic institutional bottle necks to form and operate normally
land-use right market. Specifically, it is desirable to eliminate
limitations in land assignment and land transfer in agriculture field.
For non-agricultural lands, it is needed to build land master plans
and apply land bidding mechanism with a sufliciently long usage
time (for example 70 years) to attract investment in line with market
mechanism and reduce arbitrariness and “ask - give” mechanism at
administration levels. In addition, appropriate tax policies are needed
to encourage land exploitation and reduce land holding and occupying
which leads to higher costs for lately coming firms. As such, lands -
an important production resource - will be used more efliciently by
more efficient producers. This will help improve competitive strength

of the economy.

2 Source: http://info.worldbank.org/governance/wgi/index.aspx#countryReports.
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Energy is an essential input of production but at present, the energy
market in Vietnam still has a lot of weaknesses such as supplying lower
than demand, low efficiency and poor competition. Therefore, it is
needful to establish institutions for a competitive energy market and
increase efficiency of the State’s supervision over natural monopoly.
This can be made through restructuring MOIT, splitting Vietnam
Electricity (EVN) into three parts (electricity generation, electricity
transmission and electricity distribution), applying competitive and
negotiated price mechanism in line with market mechanism. Petrol and
oil retail market should be restructured towards price liberalization and
reduction of concentration in state-owned firms.

For efficiency of public governance, transparency and foreseeability
of institutions and laws: To increase public governance efficiency and
institutional quality, Vietnamese legislature agencies must pay much
attention to legal document issuance and assess seriously the necessity
and efficiency of provisions that can hinder business operations in order
to reduce unnecessary interventions into market activities and reduce
costs for the societyin case interventions are needed. Regulatory Impact
Assessment (RIA) has been applied in building laws and institutions in
Vietnam since 2008 but its usage, in reality, by state organizations is not
efficient.

Vietnam does need an efficient public consultation system to
reach the goal of improving institutional quality as well as increasing
transparency and accountability. For the moment, public consultation
is regulated in many legal documents, for example Law on issuing legal
documents. However, public consultation is scattered, inefficient and
unpractical and it is hard to supervise legislature agencies in collecting
public opinions. It can be said that it is also an objective demand for
Vietnam to pursue higher institutional quality and more efficient state
governance, not only required by the EVFTA.
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1. INDUSTRIAL POLICY ADJUSTMENTS

The industrial policies covers a series of measures of the government
to develop priority sectors, support infant sectors and to cope with both
internal and external shocks. They may include such policies relating to
market access, resources access (labor and capital), competition and
business environment enhancement. Warwick (2013) suggests seven

groups of industrial policy as pointed in Table 7.

Table 7: Industrial policies

Market access policies

Export subsidies; Favourite credit for export; Subsidies for
domestic goods consumption; SOEs tools, equitization,
privatization; Price control; Government procurement
Import substitution (import tax, quota, ban..); Domestic
ratio requirement

Policies for labor

Worker training policies; Fostering high skilled workers;

development policies

improvement Policies for apprentice; Policies for recruitment mechanism
Capital accessibility Preferential for domestic investor; FDI promotion
improvement policies

Land and Preferential policies for industrial zones, Infrastructure
infrastructure development for favourite sectors, land use right policies

Technology policy

IPRs protection; Preferential policies to attract FDI in
high-tech sectors; Technological support for favourite
sectors; Regulations of technology transfer/diffusion;
Subsidies in technologies, innovation; Technologies
funds/support centers...

Cross-cutting
connection
facilitation

to exchange information on

technologies, market, production linkages; International

Organizing forum

and Domestic Trade promotion; Promotion activities for
improving government, enterprises, scientist link

Targeted sector

selection/competition

Regulation for market entry and exit; targeted sector

selection and targeted people; Production requirement

Source: Quoted from Le Phan et al (2016)
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There is a close relation between the industrial policies and the
implementation of FTAs in general. The ultimate target of industrial
policies is to improve the overall and sectorial productivity, and
hence, the competitiveness at both sector and overall level which
then frustrate a country to protect domestic production from cheaper
import goods and to grasp the export benefit from a more favourable
market of the partners. The second reason is the market failures which
relates to the disadvantages of the first mover in technology innovation.
The government needs to adjust the technological policies to boost up
the technology innovation. The third reason relates to the role of the
government in restructuring the industry sector due to the fluctuation
and changeable international market and the movement of production
chain. The industrial policy adjustment, therefore, is needed to ensure
the long term growth of the economy.

Overviewing the industrial policy of Vietnam indicates a gradual
adjustment of the industrial policies in accordance with the openness
of the economy and the progress of international commitments. Before
2005, the industrial policies of Vietnam were designed to mainly meet
the domestic demand and initially export oriented due to the ASEAN
accession (AFTA) and BTA with US. The policy after 2005 has been
extensively and intensively attached with the economic integration of
Vietnam. It was adjusted critically in accordance with commitments
when Vietnam accessed WTO (Table 8).

Table 8: Summary industrial policies of Vietham

1986-2005 2006-now

The targets

Initiating the reform, industrialisation, | Continuous the industrialisation,
global economic integration, | restructuring the economies, deeper
transiting from planning to market | integrating to the world economy

economic regime
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Specifying sectoral priorities

1986-1990: light industries, handicraft
villages; selected heavy industries

1991-1995: Heavy industries (cement,
steel, natural resources exploration,
food processing, export oriented

sectors, labor intensive sectors

1996-2000:
targeted sectors, focusing more on

continuing  previously

export oriented ones e.g. textile,
footwear, papers

Continuing previous targeted sectors,
provide more preferences for high-
tech

the
technology transfer;

Mordernising industry; more
priorities for
Development of high competitive
advantaged sectors e.g. agro-product
processing, electronics, new energies;
Six priorities was selected in the
Vietnam-Japan industrialisation,

including: electronics, agro-
machineries, food processing, ship
construction, environment and energy

saving, automotive and parts

Policy tools

Market development

Protection to some sectors through
tariffand non-tariffinstruments such as
import, export quotas, domestic ratio
requirement Liberalising investment
environments in combination with
private sector and FDI promotion;
Equitizing SOEs, in line with setting up
large state owned corporations

Developing economic/industrial/

export zones; Commercial reform;

Domestic consumption requirement

Sectorial policy issuing; Revising
the enterprise law, investment law;
Adjusting commercial policies in
accordance with commitment in WTO;
Government procurement; Replacing

import substitution by export oriented
policy

Capital access

Establishing two level banks, including
central bank and commercial bank;

Foreign exchange requirements

Relatively developed financial market
Investment priorities by region and
sector
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Infrastructures, land

Land law 1987,
investment; Preferential policies for

1993 to support

investment into industrial zones;

Preferential policies for investment
into disadvantaged regions

Land law 2013,
transparencies in issuing land use right

providing more

certificate; expanding the land tenure (20
to 50 years) and area occupied; applying
market price; Revising investment
priorities by region, sectors; Issuing Public
Investment Law; Developing industrial
zones; Public private partnership in

constructing infrastructure

Sciences and

Technologies

Issuing the law on sciences and
technologies (in 2000); Issuing the
law on Intellectual properties right (in
2005); Priorities given to high-tech FDI
and those facilitate the technology

transfer

Revising the law on sciences and
technologies (2013); Issuing the law
on high tech, the law on technologies
transfer

Revising the law on Intellectual
properties right (2009); Budget support
for R&D; More priorities given to high-
tech FDI; Regulations on purchasing,
transferring technologies; Regulations

on subsidies in some privileged sectors

Competition and sele

cting targeted sectors

Unequal competition with SOEs;

Requirement on export ratio for

getting priorities

with
SOEs; Removing the export ratio

More equal competition

requirements;

Information and n

etwork facilitation

Introducing the program for linkages
between scientists-enterprises-
authorities

Trade promotion programs

Organizing dialogue, consultancy for
policy; Domesticand international trade
promotion; Facilitating the linkages
between enterprises-scientists-
government authorities; Supporting

industry development programs

Source: quoted in Le Phan et al, (2016)
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Reviewing from the EVFTA and some other commitments points
out that, in general, the traditional space for industrial policy can be
narrowed. A point to note is that Vietnam uses rather direct supportive
instrument (e.g. tax reduction, land used right preferences, subsidies
to labor training, technologies transfer, regional preferences, sectorial
preferences) to support industries rather than market instruments.
The instruments through export and investment subsidies to domestic
sectors is no longer allowable. Another point is the financial incentives
(tax, land use rent, training subsidies and the like) used in investment
promotion policies may result in the higher cost for the economy,
because once most projects are satisfied, the conditions for preferential
treatment (large size, high-tech...) generate more disadvantages for
domestic sectors. For some specific policies, critical implications
should be mentioned as followed:

For market access through tariff adjustment: The EVFTA review
shows that the open market of EU to Vietnamese products is modest
for most prioritized sectors of Vietnam (enjoyed the tariff cut
from S-7 years) while many sectors those are not the advantages of
Vietnam enjoyed the tariff cut immediately. The average tariff cut of
EU to some product which Vietnam has advantages such as agro-
products, textile and the likes (which are labor intensive) are not as
fast as scheduled for other manufacturing products at which Vietnam
is not of any advantage (Figure 20). It reveals that unless Vietnam is
moving as fast as it can, its export structure from labor intensive to
more capital intensive would be less gain from the trade with EU. So,
the switching export structure impact of the EVFTA is rather clear,
and for short time, Vietnam has to boost up manufacturing in line
with re-considering the Industrial Strategy (2014) to re-define the
privileged sectors. There should also be a revising domestic tax to
keep sustainable state budget.
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Figure 20: Average tariff which EU apply on Vietnam exports
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Sources: Authors calculated from the tariff-cut schedule in the EVFTA

For labor improvement (labor training support...): There is no specific
commitment in the EVFTA accept that two parties committed to
fully comply with the regulations by ILO where Vietnam participated
(Article 3 in the Chapter on trade and sustainable development, the
EFVTA). In short time, the country needs to speed up improving labor
skill, Jabor market development, and eliminating the constraints on
labor movement.

A more important aspect that Vietnam has to consider is to improve
labor conditions in compliance with ILO conventions. Vietnam has
ratified S/8 fundamental conventions (Minimum age, Worst form
of Child labor, Equal remuneration, Discrimination, Forced Labor).
The country needs to study and ratify other conventions such as the
Convention No.87 (Freedom of association and protection of the
right to organize), Convention No0.98 (Right to organize and collective
bargaining, collective labor agreements), and Convention No.105
(Abolition of forced labor). Vietnam also needs to comply with ILO
Declaration on Fundamental Principles and Rights at Work (1998).
The Declaration encourages member states to respect and promote

principles and rights in four categories regardless they have ratified
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the above conventions. These categories are: freedom of association
and the effective recognition of the right to collective bargaining, the
elimination of forced or compulsory labor, the abolition of child labor
and the elimination of discrimination in respect of employment and
occupation.

Land and infrastructure improvement: there is no specific
commitments about this issue except the commitment on MFN and
NT grant to the partner investors; the EVFTA is also not binding in
providing support to industrial zones. So, this does not narrow the
room for policies supporting industries. However, Vietnam still needs
to continue the reform in land market particularly the regulation on
expanding the areas of land which an individual can gather in order to
facilitate large scale agriculture business. Recently, the scattered and
small agro-business is assessed as alarge constraint tolow the agriculture
competitiveness. Furthermore, improving the land market relates
to the protecting property right, issuing land used right certificate,
applying market principles in the primary land market have been still
critical weakness of Vietnam which in turn affect the inefficiency in the
secondary land market.

Infrastructure improvement is a key strategy of Vietnam. Thought
the country comes out well on the infrastructure, its component of
the Logistic Performance Index tends to reduce (scored from 2.8 to
2.7 and ranking reduced from 56 to 70/156 for the period 2007-2016
indicating quicker improvement of LPI in other countries. It will
undermine the advantages of Vietnam both in term of FDI attraction
and trade. The directly related policy to cope with this situation is public
investment policies. The law on public investment was introduced in
2014 with the great change in planning for public investment, from
annual investment planning to middle term (S years). The disciplines
for public investment is also tightened. Due to limitation in resources,
investment for infrastructure is resort to Public Private Partnership
(PPP); however, it is criticized that the mechanism to involve private
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enterprises is not marketing, poor transparent, poor management
nor profound corruption. All of those shall produce more costs to
enterprises. Restructure public investment has been initiated; however,
no black and white evidence of success had been found recently.

For technology policy®: Except the commitments on intellectual
property rights which will be discussed in next section, the EVFTA has
no binding on providing support R&D and technology to enterprises.
The legal framework to support enterprises is rather completed, though
poor effectiveness which comes from two reasons: cumbersome
and fiat mechanism in budget allocation/imbursement; and less
flexibility in management of technological funds. The government
issued Decree 95/2014/ND-CP which regulate the sciences and
technological innovation fund within enterprises. However, this policy
has been criticized a lot as it is too complicated and cumbersome when
applying the procedures of state budget for the fund established by
enterprises themselves. Furthermore, as mentioned in the chapter four,
a more important issue in institutional arrangement for technology
improvement of enterprises is the long-term expectation created by the
consistent signals of the government about the institutional reform but
not the enforcement and administrative procedures.

For information provision and network connection: it is non-binding
in the EVFTA. Vietnam still has policy space to support firms to
connect together, or the way which the government providing
information about technological, market information as well as FTAs
commitments to firms. In the context that other industrial policies
can be limited due to the EVFTAs, the institutional implication
for this is that the government should soon establish or upgrading
agents those provides in details about the FTAs and the EVFTA
in particular. The survey’s result in Chapter Four points out that
72% of interviewed firms expect there will be the establishment of

30 Also see Interlectual Property right section.
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an organization specialized in providing legal supports, technical
information, particularly the SPS, TBT.

Another point to note is the implication for a poor coordination
among institutions - a strategy right now in Vietnam. As an example,
Vietnam industrialisation strategy in the framework of the Vietnam -
Japan cooperation in the period to 2020, with a vision in 2030 already
were issued (Decision 1043/QD-TIg dated July 1, 2013), however,
the demand for labor training in action plans of six industries to
be prioritised for development have not been reflected in human
resource master plan. Similarly, according to PCI report (2015), 75%
interviewed enterprises have to resort to private connection to access

policy information.

[1I. INTERLECTUAL PROPERTY

This topic is profoundly mentioned in TPP and the EVFTA.
Due to a large gap between the development levels, IPR compliance
situation of the two parties, and IPR was critical topic in the EVFTA
negotiation. Chapter 12 of this agreement provides IPR commitments,
which includes 31 Articles and covering a number of relating issues
such as general principle about IPR; IPR protection for each specific
issues such as technological measures, management information;
rights; trade mark; geographical indications; industrial designs; patent;
and enforcement of IPR.

In general, the reviewing by VCCI (2016) suggest that legal
framework on IPR of Vietnam does not conflict with the commitment
in this chapter®’. The Law on IPRs (and the by-law documents) and
related law such as Competition Law, The Civil procedure Code,
Customs Law and the likes have been revised remarkably in 2005 and
2009 to be consistent with commitments in TRIPS (WTQO) and BTA
with US, therefore, in principle, it is compatible with the EVFTA.

31 For more detail, please refer to the work published by WTO center, VCCI.
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In details, IPR legal framework of Vietnam is consistent with the
following commitments and there is no need to revise: (1) Right and
obligations of IPR (in such issues as general provision, IPR protection,
implementing IPR). Vietnam committed to implement IPR in
accordance with TRIPS (Article 11), rights to request IPR protection
(Article 13); (2) Author rights, copy right, information management
to such rights protection; (3) trade mark: reaffirmed the obligation
under Protocol related to Madrid Agreement concerning international
registration of marks; use classification provided for in the Agreement
concerning the international classification, of good and services for the
purpose of the registration of marks; (4) recognition and protection
in geographical indication; (5) industrial design protection; (6) patent
right, reaffirming the obligations under Patent Cooperation Treaty and
shall simplify and develop its patent registration procedure using the
Patent Law Treaty; (7) commitments in protection of plant varieties in
accordance with International Convention for the Protection of Plant
Varieties (UPOV) ; (8) protection of undisclosed information and
data; (9) commitments in disputes relating to IPR (Article 15, 16, 17,
20,22); commitment relating to implementing border measures for the
enforcement of IPR by customs that inconsistent with GATT and TRIP
agreements (Article 24, 25, 26, 27); (10) code of conduct; and (11)
liability of intermediary services providers.

However, in accordance with the MEN defined in Chapter 12 of
the EVFTA, Vietnam will grant MEN to EU partner that are not less
favourable to the IPR commitment with other parties (in recent case is
TPP partner which are believed tougher commitments).

The review also reveals that IPR legal framework of Vietnam
needs to be revised in some aspects including: (1) IPR protection
in case of unfair competition as defined in Article 10bis of Paris
Treaty of Industrial Designs (Article 2). In this regard recent legal
framework of Vietnam provides a narrower regulations for defining
the activities, mechanism to resolve etc. (2)Vietnam also has yet
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participated two treaties mentioned in the EVFTA including WIPO
Copyright Treaty - WCT and WIPO?* Performance and Phonograms
Treaty - WPPT. As committed, Vietnam will participate in those
treaties after three years of implementing the EVFTA. Vietnam also
needs to make details for the protection of author rights, performance
rights, publishing rights, technical measures to avoid rights violation;
right management information. (3) For trademark, Vietnam needs
to define in more detail about the refusal of trademark registration,
ground for revocation, detailed measures for protecting GI defined
in Appendix GI-I-A. (4) For industrial designs, legal framework
of Vietnam does not define the protection of industrial designs in
relation to the copyrights (Article 7.5). (S) It also is not consistent
in time, context, and condition to apply intermediary measures of the
courts. (6) The legal framework of Vietnam also needs to be revised
for the IPR compensation for the damages caused by knowingly or
not knowingly infringers.

In principle, such differences between the EVFTA and IPR legal
framework of Vietnam is small and more technical, and/or inadequate.
If commitment in the EVFTA is higher than TRIPS, Vietnam needs
to revise accordingly and only applicable to EU partners. However,
most of the difference relating to such concern were defined in TRIP.
According to the Provision 3 and 4 in TRIPS, Vietnam need to revise
their legal framework and apply to all partner, not necessary only
coming from EU.

Like other issues, although the IPR regulations is subjected for
revision due to the fact that EVFTA is not many, the most concern
relating to IPR is the implementation, enforcements of IPR regulations
in Vietnam. According to the report from MoST, a greater challenge
is the awareness of Vietnamese enterprises and people about IPR.
As a result, violating IPR is rather profound like most developing

32 WIPO: World Interlectual Property Organisation.
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countries. Among 95,000 trademarks registered in Vietnam, only
20% are by domestic enterprises, of which mostly are private ones.
More importantly, the violation of IPR is increasing, particularly in
trademarks, industrial designs, author rights. Fake products and illegal
duplications are profound. In other words, the enforcement of IPR
regulation is rather weak.

Recently the IPR infringement is mainly resettled by administrative
punishment/procedure, not judicial procedures. The state budget
bears most the cost for dispute settlement but not the infringers.
Such problem need critical attempt of the government in enforcing,
monitoring, dispute settlement. The law on IPR needs to be added
some more provisions relating to the implementation of IPR. The IPR
dispute should also beresettledin the courtrather than by administrative

procedures with low enforcement.

IV. TRADE POLICY ADJUSTMENT

Experiences from many countries show that in the coming time,
Vietnam should focus on exploiting efliciently current FTAs. For
example, one of reasons for South Korea’s choice to not join TPP is
that it wanted to focus on implementing South Korea - United States
FTA and South Korea - EU FTA (Kang 2015). Surveys by Economist
Intelligence Unit (2014) show that firms think ASEAN countries have
joined too many FTAs and this can lead to less attention of firms to
FTAs and reduction of economic development efficiency of FTAs.

Abigbarrier in exploiting FTAs is regulation on origin and granting
C/O. Therefore, information and consultancy for firms on taxes, RoO,
C/O must be given first priority when Vietnam starts to implement
the EVFTA. Relevant agencies must do more than publicizing of the
agreement’s documents in websites. They must provide more practical
information so that firms can estimate benefits and costs of applying
preferential tax regime according to the FTA.
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Regarding to the demand for improving trade policy, Resolution
No. 19 of the Government (2014, 2015, 2016) on improving business
environment and increasing national competitiveness identifies
solutions related to specialized management, including: (i) to
remove unnecessary regulations; to reduce subjects under specialized
management; to reduce files, procedures and costs in fulfilling related
administrative procedures; (ii) to stimulate application of information
technology and connection between state management agencies with
customs; to provide public administrative services through Internet;
(iii) to move to post-investigation and apply risk-based management.
In addition, in order to facilitate export and import of goods at
border gates towards simplifying procedures, reducing costs of firms,
increasing efliciency and effectiveness of specialized investigation
activities in line with international practices, Decision No. 2026/QD-
TIg (2015) on approving the project on solutions to improve efficiency
and effectiveness of specialized investigation applied for imported
and exported goods. The project shows that 87 legal documents on
specialized investigation related to 13 ministries’ management fields
must be amended and supplemented, including: 49 documents issued
by MARD; ten documents by MOIT; nine documents by MOH and
four documents by MOC; two documents by each ministry among
MOST; MIC, MONRE, MOD, MOT); and one document issued by
each among MOLISA; MCST, MPIL. Most documents to be amended
and supplemented are circulars and ministerial decisions.

In pratice, beside the legal document revision/replacement, to help
firms exploit more efficiently the FTA, it is desirable to do surveys to
collect firms” opinions and mobilize private institutions and research
institutions into forming a broad-based network to support firms.
Experiences from South Korea and Thailand in this issue are very useful.
All supports must be linked to indicators of efficiency, for example
sale turnover in case of applying preferential tax and there should
not be unspecific support. Ministries and specialized management
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agencies must apply risk management methods in doing specialized
management and investigation in a timely manner; modernize
specialized management and investigation procedures; connect and
share information among specialized management and investigation
agencies and institutions to reduce document burden and shorten time
for fulfilling administrative procedures in export and import activities.

V. STANDARDIZATION, NON-TARIFF BARRIERS

Between tariff barriers and NTBs, the latter are likely more
constraints for Vietnamese goods to enter the EU market. The
reason is that when exporting to the EU, Vietnam enjoys preferential
tariffs thanks to GSP, but faces difficulties in meeting SPS and TBT
requirements due to the strict and complex system of technical, sanitary
and environmental standards of the EU. Food and agricultural products
are products which Vietnam enjoys revealed comparative advantage
and which are hoped to benefit from the FTA with the EU. However,
these exports are sensitive to EU’s SPS and TBT. In recent years, many
seafood consignments from Vietnam have been rejected by various
countries and regions, including the EU, due to violations of veterinary
and sanitary requirements (Nguyen and Dang 2014).

Another very important point is the demand for clean products,
especially ‘clean’ food, of the Vietnamese people. If Vietnamese goods
are of poor quality, domestic consumers will switch to goods from
other countries, such as the EU, especially when the middle class in
Vietnam are forming and growing, which will stimulate the import.
Thus, the regulations on products quality and sanitation will be vital in
near future. The challenge here is to develop a comprehensive system
of safety and sanitation standards which are fully implemented to force
Vietnamese manufacturers to improve their product quality, maintain
domestic market share and overcome SPS and TBT barriers of export
markets, especially the EU.
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Vietnam has had quite sufficient legal provisions on sanitary and
technical standards to protect the health of the people, but these
standards are not as high as those of the EU. In some key export sectors
such as seafood, footwear, and apparel, Vietnamese manufacturers
have met the SPS and TBT standards of the EU. However, there are
still cases of violations of these rules and many food consignments of
Vietnam that faced rejection when exported to the EU. In this sense, it
is obviously that the readiness of Vietnam is weak.

In addition to the formal and mandatory barriers, many distributors
in the EU, such as Marks & Spencer and H&M, are issuing their own
environmental, labor, and social standards as part of their marketing
strategy. This makes it difficult for Vietnamese goods to penetrate
important retail chains of the EUj thus potential benefits of the EVFTA
may not be realized. Vietnamese enterprises need the support of the
state and business support organizations in handling these requirements
and applying best practices in order to meet requests of importers and

participate in large supply chains in the EU market.

VI. SOCIAL SECURITY AND VUNERABLE PEOPLE

This issue was not defined in the EVFTA, however, its
implementation may leads to negative effect to some group of people.
The market libralisation in the EVFTA and other FTAs may lead to
changes in economic structure and force firms with low competiveness
to leave the market. Accordingly, the government must adopt policies to
increase flexibility of labor market. In details, discrimination related to
temporary and permanent residence and requirement of family record
book in access to public services should be eliminated so that labors
can move to find jobs in different localities. Besides, the state should
support labors to help them change jobs through private effective
job training and consultant units and supports must be linked to the
important output indicator of helping employees change their jobs
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successfully. For the moment, despite of support from Social Insurance
in job training, only 3% of unemployed labors register to take part in
job training. It is because support is not sufficient and lasts only for up
to six months, the quality of training is low and training is improper to
demands in reality so that it is hard for employees to find new jobs after
being trained™.

Social insurance is also an important factor in facilitating labor
movement. Employees do not want to move to distant places to find
jobs or have strong attachment to firms if their future income when
retiring is not clear, especially if they work in sectors where employees
face with many risks of being unemployed. Supports from the State to
help employees continually take part in social insurance, in compulsory
or voluntary forms, is an important factor to stabilize their psychology
and encourage them to move and work at distant locations to get
higher income than working as seasonal employees and still attending
agricultural production in their homeland. The State should use state
budget to establish supportive funds to help unemployed labors pay for
voluntary social insurance. As such, they will feel confident, try to find
new jobs and work for a long time in the formal sector and industrial
parks. This prevents them from coming back to informal sector in rural
areas because they worry about their old age without social security.
Currently, people participating in voluntary social insurance have to
pay more while enjoying less than one participation in compulsory
social insurance (see Section V.2.6).

Livelihood supportsforfarmersisanimportant measure to maintain
stabilities in the course of liberalization. According to a forecast of
impacts of the EVFTA and TPP, farmers with small production scale,
especially in field of feeding, will meet with many difficulties due to

33 According to Baotintuc.vn, “Job training after being unemployed... creates difficulties
for unemployed labors”. See at http://baotintuc.vn/xa-hoi/day-nghe-sau-that-nghiep-
lam-kho-lao-dong-that-nghiep-20151025223630176.htm.
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higher competition coming from imported goods. Accordingly, the
state needs to help farmers to make transition towards big production
scale with high technology to meet requirements of food safety and
hygiene of consumers. For farmers who cannot make transition, they
should be given support in the form of direct income in fields which
can suffer biggest losses, job training and job-seeking consultancy. In
the implementation of South Korea - United States FTA, South Korea
uses state budget to give support in form of direct income to farmers
in sectors which suffer biggest losses due to increased import and
decreased price.

Concerning labor-related commitments in the EVFTA, because
Vietnam has been a member of ILO since 1992 and it always tries to
ensure good labor conditions for employees, Vietnam’s legal system is
basicallyinline with ILO’s standards and the agreement’s commitments.
However, it is still needed to finalize relevant regulations and

laws to be more compatible with ILO’s standards and the EVETA's
commitments as well as better protect basic rights of employees. At the
same time, it is desirable to closely monitor the actual implementation
of regulations to narrow the gaps between policy regulations and
policy enforcement. Following are some specific solutions and
recommendations:

For contents related to elimination of forced labor, child labor,
discrimination in labor, in general, Vietnam’s legal system has been
compatible with ILO’s standards and the agreement’s commitments.
Vietnam has been deploying some national action programs to
enforce the above-mentioned standards in reality. However, Vietnam
still needs to finalize relevant legal regulations and mechanisms, for
instance: to apply criminal sanctions for behaviors of using forced
labor or compulsory labor; to eliminate discrimination in all aspects
of employment and occupation; to ensure women’s equal right in
finding jobs and abolish regulation of prohibiting women to join
some specific jobs.
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Concerning commitments on ensuring labor conditions related to
minimum salary, working hours and labor safety, Vietnam’s legal system
has basically covered those contents. As a result, there is basically no
demand for amendment and supplementation. However, it is desirable
to monitor closely the enforcement of labor safety regulations.

Concerning right to establish representative organizations of
employees, according to the agreement, parties reaffirm commitments
to respect, promote and implement efhiciently ILO’s basic labor
principles including freedom of association and collective bargaining.
Along with TPP, the EVFTA is a legal foundation for Vietnam to
build legal framework for freedom of trade union and better protect
rights of employees. In this way, the government should be active in
building institutions for a transition from a single trade union system
to a multiple trade union system which can jointly protect rights of
employees in the context of international integration with more harsh

international competition.
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CONCLUSION

Over the past 30 years, Vietnam has continually implemented
economic institutional reforms in the transition from a centrally-
planned economy to a market economy. Since Vietnam’s accession
into ASEAN in 1995, especially after signing Vietnam-US BTA and
the country’s accession into WTO, the process of institutional and
economic reforms have been accelerated vigorously. After joining
WTO, Vietnam has also signed a series of FTAs with other partners,
both within and beyond ASEAN framework, including the most
recently signed TPP and the EVFTA. With the conclusion of a series
of FTAs, particularly TPP and EVFTA which are considered as “new
generation FTAs” with many commitments that go beyond the tariff
elimination and trade facilitation. With those “new generation FTAs”
with many commitments related to non-trade issues, the institutional
reforms and policies adjustment in Vietnam have become more
imperative than ever.

This book has been conducted since December 2014, aimed to seek
for international experience, analyze Vietnam’s readiness, anticipate
opportunities and challenges during the implementation of the
EVFTA; provide implications for policy adjustment and institutional
reform in order to obtain the maximum benefits and limit the negative
effects of this FTA. In order to express the “new generation agreement”
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nature of the EVFTA, in addition to some sectors, this book focuses on
three issues: (1) Investment Environment; (2) Business Environment
and Competitiveness; and (3) SOEs reform.

Like TPP, the EVFTAs commitments go beyond the scope
of tariff elimination and trade facilitation. Behind-the-border
commitments include how the state has enacted the legal framework,
the relationship between investors and the state, fair and equal
competition between the investors or commodities of countries,
labor relation, social issues, environment, and many other important
contents. With such extensive commitments, the EVFTA is expected
to have two impacts on institutional and policy adjustments. The
direct impact relates to the compulsory commitments that Vietnam
has to do during the revision of current legal documents and
policies to ensure the compatibility of the legal system as well as the
compliance of Vietnam’s commitments with the EU. The indirect
impact is considered to be the effects that are not absolute from the
provisions of the EVFTA, but from what Vietnam should do to take
the advantages and/or eliminate the disadvantages which arise from
the implementation process of the Agreement. Those effects come
largely from the structural and institutional reform.

The overall finding of this book is that the direct effect of the
EVFTA on institutional and policy adjustments is not substantial,
since most commitments are in line with those of the WTO and other
FTAs which Vietnam has already participated, furthermore, during the
negotiation of the EVFTA and TPP, Vietnam has already updated many
of the international commitments into its business legal framework.
However, the indirect effects of the implementation of this agreement
will be significant and challenging for Vietnam because the readiness
of its whole economy and firms are not high. In addition, the problem
is not only at issuing the new legal and policy documents, but also

implementing and monitoring them.
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THE READINESS OF VIETNAM IN IMPLEMENTING EVFTA

Macroeconomic conditions

Vietnam has achieved a certain macroeconomic stability since
2014 after a tumultuous period. Economic growth has shown signs
of recovery, enabling to facilitate the implementation of agreement
to a higher growth cycle. Inflation has been low, the exchange rate has
been stable and its scheme has been reformed in order to help limit the
sudden changes and facilitate the trade activities in the next period.

Export dependence of the state budget. Currently, the revenue
from exports accounts for approximately 18% of the total revenue.
Quantitative assessments show that this agreement has small impacts
on the budget because the loss from import tariff reduction would
be offset by the increase in revenue from exports and domestic taxes.
However this is only an assumption, and if the domestic production is
expanded slowly, it would be a substantial budget problem.

Business environment in Vietnam has been improved significantly
in the recent time, although Vietnam still lies in the lower half of the
ranking tables. As an example, “Trading Accross Borders” indicator in
2016 ranking, Vietnam has dropped its ranking from 98" to 99" out of
189 countries in the ranking table. Despite many efforts in reforming
customs procedures and trade facilitation under Resolution No.19
in 2014, 2015 and 2016, the score of “Distance to Frontier” in trade
facilitation of Vietnam has not improved much. In addition, transaction
cost remains high, and firms have to pay not only official costs but also
unofhicial fees.

Although Vietnam has obtained some achievements in improving
the investment environment, such results are still under the
expectation. The amended Law of Investment in 2014 was believed
to help simplifying and making the investment project approval
procedures more transparent. This helped promote the ranking
for “Starting business” indicator of Vietnam, from 125th in 2015 to

373



374

|| THEINSTITUTIONAL AND POLICY ADJUSTMENT IMPLICATIONS OF THE EUROPEAN UNION - VIETNAM

119th in 2016 out of 189 countries. Investor Protection is still weak
in Vietnam. According to the Global Competitiveness Index report
2015-2016, the Investor Protection indicator of Vietnam was scored
at only 4.7/10 points, ranked 100 over 140 countries. Simplifying
the procedures for settling disputes and enforcing contracts could
be a measure to enhance foreign investors’ confidence in Vietnam’s
business environment in terms of investor protection. Although the
government has required time reduction for settling disputes in the
court since 2014, so far the judicial system has made no significant
change to improve the status quo.

Regarding SPS and TBT: Vietnam has a sufficient number of legal
provisions on hygiene and technical standards to protect the health of
people, but these standards are not as high as those of the EU. In some
key export sectors such as seafood, footwear and garment, Vietnam’s
producers have in general met SPS and TBT standards of the EU.
However, there have been occasional violations of these standards,
and many consignments of Vietnam’s food exports were rejected while
exporting to the EU. For other agricultural and food products, most
manufacturers in Vietnam have not met the SPS and TBT standards
of the EU. This will be a major challenge for Vietnamese businesses if
they want to exploit the EU market when the EVFTA comes into effect.
In another sense, the promulgation and enforcement of SPS and TBT
in Vietnam has not been so good. The norms and standards system
for many sectors has been backward or unpractical, or fail to obtain
sufficient sophistication to be used as an effective barrier to protect the
domestic products.

Competition and SOE: According to the Global Competitiveness
Index report (2015), Vietnam ranks 71/140 on Goods Markets
Competition indicator, 77/140 on the effectiveness of anti-monopoly
policy. In general, Vietnam’s legal system on competition and anti-
monopoly has been insufficient and weak. The Competition Law of
Vietnam has been issued since 2005, but it has not been an effective tool.
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The organizational mechanism of the authority which is responsible for
this area is not optimal and fails to ensure the fairness in investigating and
handling the anti-competitive behaviors of SOEs and public agencies.

The state sector is still regarded as the leading economic sector, so
SOEs have been present in most industries and fields. According to the
drafting decree on the goods, services and locations in which the state
can exercise monopoly in commercial activities, the State will retain
its control in 16 business areas. With the advantage of state monopoly
and privileges in accessing capital and other resources, SOEs have been
competing unfairly with the private sector. Given this condition, when
the EVFTA comes into operation and SOEs’ activities damage EU’s
trade and investment activities in Vietnam, Vietnam will be in danger
of being sued and applied trade sanction measures by the EU if the
treatment of the government on SOEs does not change towards more
equally and fairly.

Recent government efforts have been made to improve the
operational efficiency of SOEs and fairness in doing business, namely
the Decree 81/2015/ND-CP which discloses the SOEs information
and Decree 87/2015/ND-CP which is about the supervision of
State capital investment in enterprises. Time will tell how effective
and efficient these measures actually are on creating a fair business

environment.

The Readiness of Businesses

A survey given to 120 businesses by the Research team shows that
many businesses know the presence of this Agreement (82%). This
is a positive sign for the readiness of implementing the Agreement.
However, most of them do not have a deep understanding of the
Agreement. Among the businesses who knows the EVFTA, up to 69%
said that they only “have heard it but know nothing in details”, while the
figure for “having a primary knowledge” is 26%, and that for “having in
depth knowledge” is only 5%. This result seems more positive than that
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of the business survey on TPP in 2014 PCI Report (with only 20% of
businesses say they have primary or in depth knowledge of TPP.

Survey results show an unsurprising but troublesome fact: the
majority of businesses (63%) have not prepared any action, even small
action, to get ready for the EVFTA in particular and future FTAs in
general.

Although the proportion of firms that had transactions with the EU
is high (nearly 40%), the majority of them are SOEs. The figure for FDI
and private enterprises is only about 11-12%.

The main difficulties that businesses encounter when dealing with
the EU is the quality of goods, design and packaging, as well as the lack
of information on the market. It can be seen that most of the biggest
problems Vietnamese businesses have faced in dealing with EU partners
will not be solved in the EVFTA (only the issues regarding TBT, SPS
may have somewhat improved, but improvement will mainly be on the
procedure of resolving complaints, rather than the content of standards
or the rights to promulgate TBT and SPS). Therefore, under the EVFTA,
businesses will still deal with these mentioned problems in the future.

Self-evaluation of enterprises on their competitive advantage in the
EU market shows that most enterprises have medium competitiveness
level in terms of service quality, price, capital mobilization and
specialized manpower. However, a large proportion (90%) of firms
expect that their competitiveness will be improved after Vietnam signed
the Agreement and approximately 67% believed that the business
environment will be better, especially due to the institutional reforms
and policy adjustments. However, a noted point is that 87% of firms
said that reform were mostly in paper, i.e. it is difficult to implement
in practice, and human element is what important in the reform.
Optimism is an important factor in promoting reforms in the coming
time, but also injects great pressure on the State and the reform process
in general. Firms’ low expectation on reform from the State will affect
their investment behavior in the future significantly.
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Despite the high level of optimism on competitiveness (probably
mostly in the domestic market), 78% of businesses state that they
need specific supporting measures from the State to take the most
opportunities and overcome the challenges from the EVFTA; 72%
claimed that the State needs to have an agency responsible for guiding,
explaining, advising enterprises on the EVFTA. The number of
businesses claiming that they will prepare on their own and do not
expect to be supported by the State is very small (5%); those who do
not prepare or do not need State support account for less than 1%.

SOME IMPLICATIONS FOR INSTITUTIONS AND POLICIES

Investment Environment
Before signing the EVFTA, Vietnam has had BITs with 21 EU’s

members. Vietnam also revised investment regulations to follow the
requirements of WTO and other FTAs. Basically, the obligations of
liberalization and opening up markets for investment in the EVFTA
are similar with the commitments to open up market in many FTAs in
the world and other FTAs that Vietnam has participated in. However,
due to the “positive list” approach, the EVFTA is considered not at
the highest standard in its commitments to open up the investment
market.

In implementing the EVFTA, there are several points that Vietnam
donotneed torevisein the recentlegal framework, such as those to meet
with the Commitment on Market Access (Article 2); NT in Investment
Operation (Article 3); Investment Liberalization in accordance with
the list of commitments on liberalization of investments (Article S);
Performance Requirement (Article 6)** Most of the issues are needed
to be revised remains in the technical aspects, such as the difference in
the unavailability of some definitions such as “an investment”, “public

3 Most of those reviewing is extracted from the work done by VCCI.
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services”, most favoured nation (MFN) to EU’s investors in relation
which other FTAs.

Most challenges to Vietnam is to improve the investment
environment to attract and utilize foreign direct investment (FDI).
Vietnamese Government has paid great attention to improve it;
however, the success of such effort remains low and in line with how the
international community assess Vietnam’s investment environment. In
general, the investment environment is scored rather low. The Global
Competitiveness report indicated that Vietnam ranks 100/140 for
investor protection; 74/140 for contract enforcement.

Vietnam still has to do quite a lot of things. At present, although
Vietnam is conducting critical structuring of the economy which needs
a lot of policy adjustments, the commitments to open its market and
liberalize investment in the EVFTA also imposes certain requirements
and constraints for Vietnam in the revision. The investment and
business conditions determined when the Agreement is implemented
will have to keep the status quo and are not allowed to be modified,
except the revisions in the direction of making them are more favourable
than the conditions described in the List of Exceptions provided in
the Agreement. The changes in investment laws and institutions in the
future will have to focus on the following issues:

Internalizing the laws, and issuing investment-related legal
documents for the enforcement of the EVFTA and other agreements
(e.g. TPP). This must be done towards improving (or at least not
worsening) the convenience to investors.

Reviewing, publishing and strictly controlling the regulations on
investment and business conditions as stipulated by the Investment
Law; promote the dissemination and guidance and remove difficulties
and obstacles for businesses, investors and state authorities to ensure
full implementation, consistent with the provisions of the Investment
Law and Enterprise Law on business and investment.

Develop an investment attraction plan and guidelines for effective
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implementation of the policies on attracting selective and qualified
investment that focus on high-tech sectors, advanced technologies,
large scale projects, labor-intensive projects in rural areas, production
projects in the supporting industries, and the socialization projects
provided by the Investment Law.

Given that the protection barriers for Vietnam’s enterprises is not
effective, it is needed to develop a legal framework to support the Small
and Medium Enterprises (SMEs), for instance a Law on Supporting
SME:s and a specific action plan. The level of protection will depend
on the level of risks while ensuring that they do not violate WTO’s
regulation as well as the commitments in EVFTA; strengthen the
information and legal support for medium and large enterprises to
expand in new markets through the channels of economic cooperation,
trade and investment promotion, including support for resolving
problems and difficulties arising in the export markets...

Review Vietnam’s industrial policies and develop the industrial
policies that are in line with EVFTA’s commitments and opening
schedule as well as other commitments. Develop the policies to
encourage investment in supporting industries, input materials and
components manufacturing; supporting Vietnamese enterprises to
actively participate in the regional and global value chains, especially in
some sectors with high competitive advantages.

Improve the dispute settlement mechanisms between the state
and investors towards the direction of more open and transparent
dispute procedures, and create a mechanisms to recognize and ensure
the enforcement of court rulings, foreign arbiters to protect the rights,
legitimate interests of organizations and individuals in investment and

business activities.

Regarding business environment and competitiveness

The EVFTA does not have a specific chapter on “Business

Environment”, however, this issue is regulated sparsely in various
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chapters. In general, the implementation of the commitments on trade
facilitation, customs procedures, nontarift procedures, labor etc. that
Vietnam has committed in EVFTA can indirectly help to improve the
business environment of Vietnam as well as the commitment schedule
within the WTO which Vietnam is member.

In the EVFTA, commitments in custom and trade facilitation
are presented in Chapter 5 and Chapter 20. Those chapters capture
commitment on customs; trade facilitation; supporting in customs;
cooperation between customs of the two parties. Most of those
commitments are supposed to be implemented immediately once the
Agreement comes into effect.

In general, the Agreement may help Vietnam to boost up
reform in business environment and to raise the competitiveness
of enterprises, sectors and the economy as a whole through the
following channels: First, the EVFTA facilitates the competitiveness
of Vietnamese products by providing more opportunities to expand
the market and obtaining the scale efficiency; Second, the Agreement
helps to boost up the FDI inflows from EU to Vietnam which is
believed as high quality FDI and give productivity and technology
spillover effects to Vietnamese enterprises. Third, the Agreement
forces Vietnam to improve the standards and product quality, and
access lower-price inputs from EU, thereby improve Vietnamese
products’ quality. The implementation of the FTA also generates
more competitive environment which forces domestic firms to
improve their competitiveness by themselves. The implementation
also helps Vietnam to be recognized as market economy which helps
Vietnamese firms to avoid unnecessary procedures and cost while
involving with anti-dumping cases.

From custom aspect, Vietnam already satisfied almost all
commitments in EVFTA as Vietnam has joined Trade Facilitation
Agreement, except for Provision 1, Article S (Chapter Custom and
Trade Facilitation) on simplifying and transparent procedure for
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economic operator including SMEs. However, as defined in Custom

Law of Vietnam (2014 ) the minimum export level for enjoying custom

priorities is set relatively high, consequently very few SMEs can satisfy

this condition. The EVFTA also requires the effectiveness of this
mechanism implementation which is already rather weak in Vietnam
recently.

From professional inspection of custom authorities, preliminary
results reviewed by VCCI suggests that at least three group of
regulations have yet entirely satisfied the commitment in the EVFTA,
including : (1) Application of modern custom techniques (risk assess,
post-clearance audit methods in order to simplify and facilitate the
entry and release of goods); (2) Custom fee and charges (Provision 1,
Article 10, EVFTA): not higher than average level, or not based on the
value of goods; (3) Commitments related to consular authentication
that are done immediately for customs documents and after three years
for other import and export documents. In general, given the recent
progress in business environment reform by the Government, those
issues will soon be completed, supplemented and revised. However, like
investment case, the problematicissue of Vietnamis the implementation
due to the weakness in the enforcement of legal framework. In other
words, it implies that the indirect effect of the EVFTA is much larger
than the direct pressure from revising and amending legal frameworks
for this issue.

Institutional and policy adjustment for improving business
environment and competitiveness need to be done towards:

1) Improving the quality of business environment. Vietnam has to
continuously improve the business environment as defining in
Resolution 19. Besides simplifying the administrative procedures,
the government needs to review, amend and remove business
condition and licenses so that the most favourable conditions to
enterprise are well provided. First priority must be given to the
work directly relating to the FTAs’ commitment.
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2) For competitiveness improvement. There need to identify
and improve some of the most urgent indicators in global
competitiveness ranking. For example the indicators on the good
market effectiveness, financial market efficiency must be improved
first. It is also necessary to have a suitable schedule to improve the
indicators that require time such as “Readiness of Technology”
indicator or “Innovative Capacity” indicator.

3) Improving competitiveness is essentially about improving firms’
productivity, in which the role of business environment is only a
smaller part (to help improve technical efficiency), while the larger
part is from technology and labor quality. Therefore, it is necessary
to have a more breakthrough program on improving enterprises’
technology to solve their weak competitiveness.

SOEs reform

The commitments for SOEs are explicitly presented in the Chapter
10 and sparsely regulated in other chapters such as Government
Procurement and Investment. Chapter 10 is not only committed on
SOEsbut also the monopoly and privileged companies (hereby referred
to as SOEs). It is noted that the EVFTA does not prevent any party
from establishing or maintaining SOEs; designating or maintaining
monopolies; granting enterprises special rights or privileges, but it
requires non-discrimination and commercial consideration when
buying or selling goods/services, transparency in the information of
SOEs, ensuring that regulatory agencies are not responsible for SOEs,
and especially EVFTA stipulates that the SOEs governed by this
agreement are not required or encouraged to operate in the manner
inconsistent with this agreement.

The definition of SOEs is not compatible. The definition of SOEs in
EVFTA is broader than in Enterprise law of 2014 (Provision 8 Article
4) where only 100% state owned companies are defined as SOEs. In the
EVFTA, SOEsisnot only defined by capital owned (more than 50%), but
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also the way strategic decision are made, or the proportion of personnel
in SOEs (the government appoint more than half of board of director).
Vietnam has promulgated the Law on International Treaties (2016),
which provides that in case the legal documents and the international
treaties to which Vietnam is party have different regulations on the
same issue, the regulation of that Treaty will be applied, except for the
Constitution (Provision 2, Article 6). Although this provision helps to
address issues arising directly from incompatibility between the two
types of documents, in practice the implementation does not reduce
the State’s intervention in the business activities of the enterprise,
especially for enterprises where the State still holds the dominant share
ratio of over 51%. On the other hand, such definitions help businesses
avoid the obligation to disclose information. This is the reason that
will reduce the effectiveness of SOEs reform. In other words, the
abrupt change of the definition of SOEs has severely diminished the
institutional reform effects of the EVFTA.

Apart from the above mentioned issue, the enforcement and the
mechanism to ensure the implementation of the recent regulations
in SOEs governance as well as the EVFTA commitments will remain
a pressing issue in Vietnam. Ensuring the SOEs operate on a fair
competition, non-discrimination and market principle basis requires
institutional and policy adjustment focusing on the followings:

1) Harmonizing the legal framework for business regardless the
ownership of enterprises. In the immediate future, it is necessary
to evaluate the effectiveness of changing the definition of SOEs in
order to make necessary and timely amendments.

2) Preparing and issuing the policies relating to the ownership of
SOEs in which the role of the government in SOEs management
and internal operation management of SOEs, and the mechanism
to manage state capital in SOEs are clearly identified. The critical
requirement for the reform in this field is to separate the state capital
ownership in SOEs with the state management over the enterprise.
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Completing the legal framework to improve the efficiency of
SOEs, by which to eliminate and remove the priorities and
support of the government to SOEs. Boosting up the equitization
(privatization). Completing the mechanism for the representative
of state capital in SOEs, the mechanism for publishing,
disseminating the information of SOEs; ensuring SOEs will work
with market principles and in equal field with other enterprises in
the economy.

Completing the framework for monitoring and evaluating the
performance of SOEs. By which, the government must issue the
M&E indicator for SOEs in each different sectors and field (public
companies or business companies). The key indicator should be
the spillovers and the influence extent to other enterprises.

Besides redefining the role/position of SOEs in the economy,
there is a need to establish a management mechanism to cope with
risks caused by the operation of SOEs. The debt of SOEs must be
included in the debt accounting system of the government. The
government needs to control, monitor and supervise the debt of
SOEs.

For cross-cutting issues

In addition to the three areas mentioned above, a series of other

aspects that EVFTA may have implications in institutional and policy

reform include:

(1)While EU has not yet granted Vietnam the market economy

status (MES), Vietnam should, as soon as possible, improve the
institutions that ensure the economy operate on a market basis to
be recognized as MES and reduce the risks to enterprises when
doing business in the foreign markets. These reforms should
focus on the aspects of resource allocation such as gradually
removing the barriers to land accumulation and land allocation
based on administrative decisions; removing the barriers to the
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labor market, capital markets, and energy markets; improving the
efficiency of public management; and increasing the transparency
and predictability of institutions and laws. The more important
issue in the immediate period is the effectiveness and enforcement
of the relevant documents.

(2)Reviewing to esure the compatibility between international
commitments and Viet Nam’ industrial policy, particularly
reviewing the core sectors selected in the industrial development
strategy with the opening schedule in the FTAs, including EVFTA.
Industrial policies which are directly related to sectoral supporting
need to be considered on the basis of industrial policy principles
that will only help to solve market failures rather than using market
distorting tools. On the other hand, in general, the policy space in
supporting industrial development will be limited when joining
FTAs. EVFTA does not completely ban the government support in
some immature industries, but the support must be done based on
MEN and the equality between domestic and foreign enterprises
(NT).

(3) Reviewing the tariff reduction framework in EVFTA shows that
the openess of EU’s market for Vietnam’s products is modest (the
routine for tariff reduction is long from 5-7 years) for most sectors
which is defined as a priority in the Industrial Strategy, while many
sectors that are not the advantages of Vietnam are subjected to
reduce tariff immediately. The average tariff of EU on products that
Viet Nam has advantages such as agricultural products, textiles
and other labor intensive products are not removed as soon as the
routine for other manufactured products which Vietnam has no
advantage. It shows that unless Vietnam can quickly shift its export
structure from labor-intensive to capital-intensive, the benefits
of trade with the EU will be low and slow. Thus, the impact of
economic restructuring of EVFTA is quite clear, and Vietnam has
only a short period of time to promote the manufacturing industry
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in parallel with the revision of the Industrial Development Strategy
(2014) to redefine priority sectors.

(4)Other industrial policies related to labor quality, working
environment, infrastructure improvement and technology
improvement basically do not have deeper commitments than
Vietnam’s current commitments (for instance labor commitments
within ILO protocols), so basically no more narrowing of policy
space, however, Vietnam needs to step up the implementation of
these policies give the condition that the effects of other industrial
policies have been narrowed due to the commitments.

(5)In general, Vietnam's IPR provisions are not conflict with the
commitments made in EVFTA. However, in conformity with the
MEN rules stipulated in Chapter 12 of the EVFTA, Vietnam will
grant MFN to EU counterparts on terms of no less favourable
than IPR commitments with other partners (in recent case is TPP
partner with seemingly tougher commitments.) On the other hand,
the most worrying issue related to IPR is still the enforcement
and effectiveness of IPR provisions in Vietnam due to limited
awareness on IPR of enterprises and citizens. Low effectiveness and
efficiency of legal framework enforcement related to IPR may have
a significant influence on the positive impacts of FDI attraction
which EVFTA bring.

(6) Improving the likelihood of vulnerable groups is an indispensable
task in implementing EVFTA. These subjects include those who
work in vulnerable sectors, or temporary unemployment as a
result of sectoral restructuring due to tarift policy adjustments.
For workers from enterprises, the insurance policies, especially
unemployment insurance need to be recalculated based on the
effects of EVFTA. In addition, consideration should be given to
retraining or supportive policies for labors to change their job.
According to forecasts on the impact of EVFTA and TPP, farmers
with small scale of production, particularly in the livestock
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sector, will face many difficulties due to higher competition from
imports. Hences, the State should help farmers shift to large scale
production with high technology to meet the requirements of
food safety and hygiene of consumers. For farmers who can not
make the transition, they need to be supported in the form of
direct income in the most vulnerable sectors, vocational training
and employment counseling.
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